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ANOTACIJA

Kops Latvijas Republikas neatkaribas atjaunosanas 1990. gada izpratne par
civiltiesiskas atbildibas prieksnoteikumiem Latvijas civiltiesibas piedzivojusi
ievérojamas, dinamiskas parmainas. Galvenokart tas ir sakams par pirmo,
t. s. “izejas punkta” atbildibas priekinoteikumu. Sobrid jautajums par to, kas
isti ir pirmais atbildibas priek$noteikums, atrodas zinama nenoteiktibas sta-
vokli, ievérojot, ka pastav divas, ja ta var teikt, tiesibu skolas. Pirma no tam
ir attaisnojumu koncepcija, kas Latvija pirmo reizi paradijas ap 2005. gadu,
tai gadu gaita pamazam iesaknojoties tiesu praksé. Attaisnojumu koncepcija
fokuséjas uz iespéjama tiesibu aizskaréja uzraditajiem attaisnojumiem (S0
aspektu dévéjot par vainojamibu), ka pirmo atbildibas prieksnoteikumu izvir-
zot prettiesisku ricibu, tacu salidzino$i maz uzmanibas pievérsot §i jédziena
saturam. Vienlaikus ta paredz atteik$§anos no vainas jédziena lietojuma,
noradot, ka nav pamata vértét vainu, jo ta péta personas psihisko attieksmi,
savukart vainas pakapém var pieskirt tikai palignozimi atseviskos atbildibas
aspektos. Otra tiesibu skola ir vainas koncepcija, kas paradijas ap 2015. gadu
un priek$plana izvirza objektivu kategoriju - vainu (neuzmanibu) ka galveno
atbildibas priek$noteikumu, kura fundamentalu lomu ienem krietna un riipiga
saimnieka (sapratigas personas) klauzula, ar kuras palidzibu nosaka prasitas
rapibas standartu. Atbilsto$i Sai koncepcijai ricibas prettiesiskums ir tikai
atbildibas prieks$noteikumu izvértésanas gala slédziens (prettiesiska rezultata
teorija). Tiesu praksé Sobrid sastopami ka attaisnojumu koncepcijai, ta ari
vainas koncepcijai atbilstosi motivéti tiesu nolémumi.

Darba autora galvenais meérkis ir izvirzit konkrétus §i pirma atbildibas
priek$noteikuma kritérijus un aprakstit $o kritériju pazimes, ka ari vadlinijas
$o kritériju vértésana visparéja atbildibas (vainas jeb vaina balstitaja) modeli
(kas galvenokart ari ticis darits 2., 3. un 4. nodala). Tézes izvirziSana par
pamatotako pirma jeb t. s. “izejas punkta” civiltiesiskas atbildibas priek$notei-
kuma nosaukumu vai ari noteikt precizu atbildibas priek$noteikumu skaitu ir
otrskirigs, bet ne mazsvarigs §i darba uzdevums (kas savukart analizéts 1. un
pédéja, 5. nodala). So domu autors pamato tostarp ar apsvérumu, ka beigu bei-
gas, tiesibu piemeérotajam praksé vértéjot civiltiesiskas atbildibas piemeérosanu,
batisks biis nevis tas, ka, pieméram, tiesas nolémuma motivu dala tiks nodéveéti
atbildibas priek$noteikumi, bet gan $o prieksnoteikumu kritériju vispusiga un
izsvérta, un, kas ir ne mazak svarigi, konsekventa analize. Minétais aspekts ir
batisks, jo neatkarigi no ta, ka déveé pirmo atbildibas priek$noteikumu, jebkura
gadijuma runa bis par iespéjama tiesibu aizskaréja ricibas brivibas, no vienas
puses, un cietusa tiesibu aizsardzibu, no otras puses, savstarpéju lidzsvaro$anu.

Attiecigi darba mérka sasnieg§anai autors vispirms identificé Latvijas
civiltiesibas pastavo$o problematiku, kas saistama ar vainas jédzienu, attie-
cigi analizéjot Sobrid spéka eso$a, 1937. gada Civillikuma (CL) normas un to



vésturisko izcelsmi, proti, CL prieksteci — 1864. gada Baltijas viet&jo civilli-
kumu kopojumu (BVCK), ka ari romiesu digestas un citus vésturiskos tiesibu
avotus, tostarp uz kuriem pie attiecigajam BVCK normam bija licis atsauces
BVCK sastaditajs prof. F. G. fon Bunge (1. nodala). Tad autors galveno uzma-
nibu velta centralajai vainas koncepta “anatomijas pamat$inai” - neuzmani-
bas pamatkritérijam “krietns un rapigs saimnieks”, ar kura palidzibu nosaka
prasitas rapibas standartu, ka ari citiem neuzmanibas kritérijiem (2. nodala).
Péc tam autors analizé vainas pakapes “rupja neuzmaniba” un “launs noliks”,
to konstaté$anas kritérijus un $o vainas pakapju savstarpéja noskiruma nepie-
cieSamibu (3. nodala). Attiecigi autors pievér$as vainai un vainas pakapém
ligumiskas atbildibas piemérosana (4. nodala). Darba analize tiek noslégta,
atbildot uz 1. nodala identificétajiem, bet vél neatbildétajiem problémjauta-
jumiem, sniedzot viedokli par iederigako koncepciju Latvijas civiltiesibas,
prettiesiskuma jédziena vietu civiltiesiskas atbildibas sistéma, ka ari par vainas
pakapju iedalijjuma nozimi (5. nodala).
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1. VISPARIGAIS DARBA RAKSTUROJUMS

1.1. lzveletas temas aktualitate un pétijuma novitate

Nebutu parspiléti teikt, ka civiltiesibas vaina ir pietiekami komplicéts
koncepts. So autora apgalvojumu pamato ne tikai tiesibu institiitu un ar tiem
saistito juridisko terminu (tostarp generalklauzulu) klasts, kas ir ciesi savits
kopa ar vainu un vainas pakapém, bet ari apsvérums, ka vainu un tas pakapes
caurstravo tiesibu zinatnes viens no stirakmeniem, proti, taisniguma ideja.
Saja zina tiesibu literatiira noradits, ka vaina ir viena no taisnibas tiesibam.
Konkrétak, ar vainas koncepta palidzibu tiek mekléts taisnigs balanss starp
vienas personas privatautonomiju jeb ricibas brivibu, no vienas puses, un otras
personas tiesibu un likumigo intere$u aizsardzibu, no otras puses. Vainas kon-
cepta galvenais izpétes objekts ir personas uzvediba, kura céloniski saistima
ar negativu seku radi$anu citas personas ar likumu aizsargatajiem labumiem.
Vaina tiek pétita, personas faktiski izdarito ricibu salidzinot ar objektivu uzve-
dibas mérauklu - prasitas rapibas standartu, kuru nosaka ar krietna un rapiga
saimnieka jeb sapratigas personas testa palidzibu. Attiecigi vainai piedévéta
izglitojosa un sociala vértiba, un sekojosi ka vainas nepiecie§amibas attaisno-
jums no juridiskas étikas skatupunkta noradits autonomijas un pasnoteiksanas
princips.

Iepriek$ piesaukta taisnigad balansa mekléSana starp minétajam divam
fundamentalajam tiesibam ir viens no galvenajiem céloniem vainas koncepta
tik dazadajai izpratnei tiesibu zinatné gadsimtu gaita. Sabiedriba mainoties
uzskatiem par vértibam, tostarp aizsargajamajiem tiesiskajiem labumiem un to
savstarpéjo gradaciju, attiecigi mainijas minéta balansa punkta novietojums.
To spilgti ilustré, pieméram, industriala revolucija 19. gadsimta sakuma, kad
uz lauksaimniecibu un manufaktiiram balstitu razoSanu pamazam aizstaja
fabrikas, kuras sava masveida razo$anas procesa ietvéra automatizaciju un
plasu dazadu iekartu izmanto$anu, paraléli strauji attistoties ari dzelzcela
infrastruktarai. Ka zinams, $o inovativo tehnologiju ievie$anai un to eksplua-
tésanai bija arl negativas izpausmes, pieméram, ripnicu darbinieki savas darba
vietas regulari guva tostarp dazadus miesas bojajumus, notika ar dzelzcela
lieto$anu saistiti negadijumi.

Vienlaikus minétie tehnologiskie procesi radija sarezgijumus darba devéja
civiltiesiskas vainas - ricibas neatbilstibas prasitas rapibas standartam -
noskaidrosana. Sadu nelaimes gadijumu pilnigu novérsanu teorétiski varéja
realizét vien ar radikalu lidzekli - minéto aktivitasu aizlieg§éanu. Tomér, nemot
véra $o aktivitasu socialo un ekonomisko vértibu un attiecigi to vélamibu
sabiedribas turpmakaja attistiba, bija jamekleé citadi risinajumi. Attiecigi, mégi-
not novérst izjaukto balansu starp darba devéju privatautonomiju (tiesibam



nodarboties ar rapniecisko uznéméjdarbibu un gut no tas pelnu) un to dar-
binieku tiesibu aizsardzibu (tiesibam uz dzivibas un veselibas neaizskaramibu
un aizsardzibu, ka ari uz taisnigu atlidzinajumu par $o tiesisko labumu nepa-
matotu aizskarumu), strauji attistijas stingras atbildibas modela piemérosana.
Tadgjadi, izmantojot jaunu pieeju atbildibas noteiksana, atkal tika sasniegts
relativs balanss, ievérojot, ka péc visparéja principa stingras atbildibas modeli
netiek pétita personas ricibas neatbilstiba prasitas riipibas standartam. Seit
atbildiba faktiski iestajas par risku (ta materializéSanos), neraugoties uz to, cik
rupigs sava riciba ir bijis tiesibu aizskaréjs.

Nemot véra vainas koncepta tik dazado izpratni gadsimtu gaita, neSaubigi
paradijas ari vainas kritizétaji un noliedzéji, kas attiecigi raisija plasas diskusi-
jas doktrinas liment. Saja sakara tiesibu literatiira atziméts, ka vaina vésturiska
perspektiva tikusi gan ignoréta, gan apstridéta, gan ari glorificéta. Minéto
atzinu tie$a veida varétu attiecinat uz vainas izpratni Latvija pédéjo piecpad-
smit gadu griezuma. Vésturisko diskusiju atbalsis neparprotami ir vérojamas
ari miasdienu tiesibu literattira, kur minétas diskusijas nebiit nav rimusas un,
autora ieskata, parskatama nakotné nav ari sagaidama to noklusana. Saja zina
Latvijas tiesibu literatara trapigi atziméts, ka vainas mekléjumi un tas atzi-
$ana par vienu no atbildibas priek$noteikumiem saistama ar cilvéku tieksmi
nodrosinat taisnigumu dazados konfliktos. Ta ir veidojusies pakapeniski un
gadsimtu gaita piedzivojusi krasas svarstibas. Un arl modernaja sabiedriba tas
turpinas.

Raugoties nakotné, jo ipasi janem véra, ka tehnologisko procesu attistiba
kop$ minétas industrialas revolacijas ne uz bridi nav apstajusies un sabiedribu
tuvakaja nakotné skars (kads varbut $eit ari apgalvotu, ka jau $obrid skar)
jauna “tehnologiska revolicija”, kas Sobrid 21. gadsimta galvenokart saistama
ar maksliga intelekta vadito sistému straujo attistibu un ta pielieto$anas izpla-
tisanos cilvéces ikdiena. Lidz ar to ir pamats izteikt pienémumu, ka vainas
koncepta izpratne un loma civiltiesibas, visticamak, ari turpinas mainities, jo
cilvécei vienmér vajadzés turpinat minéta taisniga balansa meklésanu.

Kops Latvijas Republikas neatkaribas atjaunosanas 1990. gada izpratne par
civiltiesiskas atbildibas prieks$noteikumiem Latvijas civiltiesibas piedzivojusi
ievérojamas, dinamiskas parmainas. Galvenokart tas ir sakams par pirmo,
t. s. “izejas punkta” atbildibas priekinoteikumu. Sobrid jautajums par to, kas
isti ir pirmais atbildibas priek$noteikums, atrodas zinama nenoteiktibas sta-
vokli, ievérojot, ka pastav divas, ja ta var teikt, tiesibu skolas. Pirma no tam
ir attaisnojumu koncepcija, kas Latvija pirmo reizi paradijas ap 2005. gadu,
tai gadu gaita pamazam iesaknojoties tiesu praksé. Attaisnojumu koncepcija
fokuséjas uz iespéjama tiesibu aizskaréja uzraditajiem attaisnojumiem (So
aspektu dévéjot par vainojamibu), ka pirmo atbildibas priek$noteikumu izvir-
zot prettiesisku ricibu, tacu salidzino$i maz uzmanibas pievérsot §i jédziena
saturam. Vienlaikus ta paredz atteik$anos no vainas jédziena lietojuma,
noradot, ka nav pamata vértét vainu, jo ta péta personas psihisko attieksmi,



savukart vainas pakapém var pieskirt tikai palignozimi atseviskos atbildibas
aspektos. Otra tiesibu skola ir vainas koncepcija, kas paradijas ap 2015. gadu
un priek$plana izvirza objektivu kategoriju - vainu (neuzmanibu) ka galveno
atbildibas priek$noteikumu, kura fundamentalu lomu ienem krietna un riipiga
saimnieka (sapratigas personas) klauzula, ar kuras palidzibu nosaka prasitas
rupibas standartu. Atbilsto$i Sai koncepcijai ricibas prettiesiskums ir tikai
atbildibas prieks$noteikumu izvértéSanas gala slédziens (prettiesiska rezultata
teorija). Tiesu praksé Sobrid sastopami ka attaisnojumu koncepcijai, ta ari
vainas koncepcijai atbilstosi motivéti tiesu nolémumi.

Par darba novitati norada tas, ka Latvija nav izstradati un aizstavéti promo-
cijas darbi par $o sarezgito civiltiesiskas atbildibas konceptu - vainu visparéja
atbildibas modeli, lai gan vienlaikus jaatzimé, ka atsevi$kos promocijas darbos
$ai problémai ir veltitas pat atseviskas nodalas. Ta, pieméram, ir ticis aplikots
vainas institats Latvijas ligumtiesibu modernizacijas galveno virzienu kon-
teksta, secinot, ka vaina nav atbildibas priek$noteikums par ligumparkapuma
rezultata nodaritu kaitéjumu (Kdarklins J. Latvijas ligumtiesibu modernizacijas
galvenie virzieni. Promocijas darbs. Riga: Latvijas Universitate, 2006). Tapat ir
tikusi analizéta vaina Latvijas deliktu tiesibu modernizacijas galveno virzienu
konteksta, secinot, ka vaina nav atbildibas par delikta rezultata nodaritu kaite-
jumu priek$noteikums, ta vieta izvirzot prettiesisku ricibu ka pirmo atbildibas
prieksnoteikumu, vienlaikus atziméjot, ka vainas vieta ir pamatotak lietot vai-
nojamibas jédzienu, ar ko saprot attaisnojumus (iznémumus no prettiesiskas
ricibas) (Kubilis J. Latvijas deliktu tiesibu modernizacijas galvenie virzieni.
Promocijas darbs. Riga: Latvijas Universitate, 2016). Konkrétais autora izstra-
datais darbs ir fokuseéts galvenokart tikai uz vainas jédzienu visparéja atbildibas
modeli, kuras nepieciesamiba abos iepriek§ minétajos promocijas darbos no
atbildibas pieméros$anas viedokla tiek visnotal kritizéta. Lidz ar to par darba
novitati liecina ari tas, ka $aja darba tiek piedavats atskirigs (un autora ieskata
ari juridiski pamatots) redzéjums par vainas nozimi civiltiesiskas atbildibas
konteksta (ka deliktatbildiba, ta ari ligumiska atbildiba). Saja zina vél japiemin
salidzino$i nesen aizstavétais promocijas darbs par valdes locekla atbildibu
par kapitalsabiedribai nodaritajiem zaud&umiem, kura aplakots specifisks
atbildibas instittits (Novicane E. Valdes locekla atbildiba par kapitalsabiedribai
nodaritajiem zaudéjumiem. Riga: Latvijas Universitate, 2020). Minétaja darba
analizéts ari vainas jédziens attieciba uz valdes locekla atbildibas jautajumiem.

Lai identificétu teorétiskas un praktiskas problémas vainas koncepta
interpretacija un pieméro$ana visparéja atbildibas modeli, un lai piedavatu
attiecigus risindjumus autora izvirzito meérku sasnieg$anai, darba izstrade
izmantoti vairak neka 180 Latvijas un arvalstu tiesibu literataras avoti, ka
ari vairak neka 160 tiesu noléemumi (ka masdienu, ta ari starpkaru perioda).
Izmantota arvalstu tiesibu literatdra ir anglu, krievu un vacu valodas. Darba
izmantoti, pieméram, tadu autoru ka J. Cooke, R. E. Keeton, H. Koziol,
O. Lando, H. Beale, M. Bussani, F. Werro, B. S. Markesinis, S. F. Deakin,



H. Unberath, A. Johnston, E. McKendrick, E. Peel, E. Posnet, P. Schlechtriem,
R. Stone, G. Treitel, C. von Bar, E. Clive, C. van Dam, W. van Gerven, P. Widmer,
B. Winiger, E. Karner, K. Oliphant, R. Zimmermann, H. Brox, W. D. Walker,
D. Looschelders, D. Medicus, C. F. Miihlenbruch, R. Schulze, I. Schwenzer darbi
un citu autoru darbi. Darba izstradé izmantoti ari Latvijas tiesibu zinatnieku
K. BaloZa, A. Bitana, V. Bukovska, L. Bula, K. Cakstes, E. Kalnina, J. Karklina,
J. Kubila, V. Mantrova, E. Novicanes, J. Rozenfelda, V. Sinaiska, G. Strazdina,
K. Torgana, N. Vinzaraja un citu autoru darbi, kuru ieguldijums Latvijas
civiltiesibu attistiba ir bijis nozimigs. Saja zina ipasi jauzteic prof. K. Torgina
un prof. J. Karklina paveiktais civiltiesiskas vainas institata konteksta, kuri
pédéjo 15 gadu laika ir bijusi seviski aktivi diskusijas par un ap vainu civil-
tiesibas dalibnieki, kur $o autoru izteiktie viedokli tikusi iestradati ari tiesu
nolémumu argumentacijas.

1.2. Promocijas darba mérki un uzdevumi

Darba galvenais mérkis ir identificét, izvirzit un aprakstit konkrétus pirma
jeb t. s. “izejas punkta” civiltiesiskas atbildibas prieksnoteikuma konstatésanas
kritérijus, $o kritériju pazimes, ka ari vadlinijas $o kritériju vértéSana visparéja
atbildibas (vainas jeb vaina balstitaja) modeli. Tézes izvirziana par pamato-
tako pirma jeb t. s. “izejas punkta” civiltiesiskas atbildibas priek$noteikuma
nosaukumu vai ari noteikt precizu atbildibas priek$noteikumu skaitu ir otr-
$kirigs, bet ne mazsvarigs §1 darba mérkis (kas savukart analizéts 1. un pédéja,
5. nodala). Abu iepriek$ izvirzito mérku sasnieg$anas cela neizbégami nakas
sastapties ar abam Latvijas civiltiesibas pastavo$ajam koncepcijam: attaisno-
jumu koncepciju un vainas koncepciju. Attiecigi ka tresais no galvenajiem
darba mérkiem minams tas koncepcijas noskaidro$ana, kura ir pamatotaka
un iederigaka Latvijas civiltiesibu sistéma, nemot véra ari Eiropas kopéjas
privattiesibu attistibas tendences: Eiropas deliktu tiesibu principus (EDTP),
Kopéjo modeli (DCFR), Eiropas ligumtiesibu principus (ELTP), UNIDROIT
Starptautisko komercligumu principus.

Darba mérka konteksta jaatzimé, ka $is darbs nav tendéts uz jaunu tiesibu
normu redakciju piedavasanu (lai gan dazviet, kur tas nepieciesams, autors
ir ierosinajis $adas redakcionalas izmainas). Saja zina autors uzskata, ka vai-
rumu darba pausto domu, ideju un priekslikumu tiesibu normu piemérosana
ir iespéjams iedzivinat praksé pie jau eso$o CL normu teksta, proti, So normu
interpretacijas cela. Lai ari saturiski CL ir viena no vecakajam spéka esoSajam
civiltiesibu kodifikacijam pasaulé, tomér ta normas ir iespéjams interpretét
atbilsto$i masdienu izpratnei, pieméram, Eiropas kopéjo privattiesibu attisti-
bas tendencu gaisma analizéjot vainas pakapi “neuzmaniba” un tas konstaté-
$anas kritérijus, paturot prata, ka faktiski visa Eiropa Sie kritériji ir vésturiski
evoluciongjusi no vieniem un tiem pasiem, jau romiesu tiesibas atzitajiem
kritérijiem.



Promocijas darba uzdevumi ir:

1) identificét un iztirzat Latvijas civiltiesibas pastavo$as problémas, piemeé-
rojot civiltiesisko atbildibu visparéja atbildibas modeli, tostarp analizéjot
pirmo atbildibas prieks$noteikumu, ka ari aplikot $o aspektu vésturiska
perspektiva;

2) apzinat un izpétit dazadu Eiropas valstu tiesibu literatiru un Eiropas
privattiesibu unifikacijas dokumentu projektus jautajuma par civiltiesis-
kas atbildibas pieméro$anu visparéja atbildibas modeli, tostarp analizé&jot
pirmo atbildibas priek$noteikumus;

3) analizét atlasitas tiesibu literatiiras un tiesu prakses atzinas, tajas ietvertas
pamatnostadnes un principus, izvértét to piemérotibu atbildibas pieméro-
$anas Latvijas civiltiesibas konteksta, arvalstu atzinu sakara nemot véra ari
Latvijas civiltiesibu reguléjuma Ipatnibas;

4) izvirzit konkrétus pirma civiltiesiska atbildibas prieksnoteikuma kritérijus,
to pazimes un vadlinijas $o kritériju vértésana visparéja atbildibas modeli
(ka deliktu tiesibas, ta ari ligumtiesibas);

5) piedavat Latvijas civiltiesibu sistéma piemérotako pirma atbildibas prieks-
noteikuma apziméjumu, $aja konteksta izvértéjot ari Latvijas civiltiesibas
pastavosas atbildibu pieméro$anas koncepcijas, attiecigi ari sniedzot
viedokli par piemérotako un pamatotako koncepciju.

1.3. Promocijas darba pétitie jautajumi

Darba galvenokart analizéts jautajums par pirma civiltiesiskas atbildibas
priek$noteikuma konstaté$anas kritérijiem, $o kritériju pazimém, ka ari vad-
linjjam So kritériju vértésana visparéja atbildibas (vainas jeb vaina balstitaja)
modeli. Darba apliikoti ari vainas elementi stingras atbildibas modela kontek-
sta, ciktal tas ir bijis nepiecieSams darba mérka sasnieg§anai. Darba vaina
nav detalizéti pétita specifiskas atbildibas sféras, pieméram, pirmsligumis-
kaja atbildiba, atbildiba par vairaku tiesibu aizskaréju nodaritu kaitéjumu,
atbildiba par maksliga intelekta vadito sistému nodarito kaitéjumu u. tml.
Saja zina japaskaidro, ka darbam piemit fundamentals raksturs, jo taja
tostarp tiek analizéts Latvijas civiltiesibas pastavosais viedoklis, ka vaina
nav uzskatama par patstavigu atbildibas priek$noteikumu, turklat CL batu
izsledzamas norades uz vainu. Secigi darba izvérsti analizéts un primari
pamatots jautajums, vai un kapéc vispdr vainai ir jelkada nozime atbildibas
piemeérosana, péc tam arl aprakstot vainas kritérijus un to pazimes, ka ari
kopéjas vadlinijas $o kritériju vértésana. Attiecigi $is darbs (un taja izdaritie
secinajumi) var tikt pemti véra, turpmak analizéjot vainu un tas pakapes
citas, specifiskas atbildibas sféras. Citiem vardiem, $is darbs var kalpot par
pamatu turpmakajiem ar vainas jédzienu civiltiesibas saistitiem pétiju-
miem. Precizitates labad gan jaatzimé, ka $aja darba nedaudz apliukoti ari
specifiskaki atbildibas jautajumi, pieméram, vainas funkcija lietas ipa$nieka

10



atbildiba, atbildiba par citas personas nodaritu kaitéjumu, atbildiba par kapi-
talsabiedribu valdes un padomes loceklu nodaritu kaitéjumu, atbildiba par
pre¢u zimju parkapumiem u. c.

Pirmaja nodala “Vainas jédziens un ar to saistita problematika Latvijas
civiltiesibas” fokuss likts uz vainas jédzienu Latvijas civiltiesibas, identificé-
jot Latvijas tiesibu literatira un tiesu praksé galveno problematiku, izteiktu
akcentu liekot uz vainas izpratnes attistibas straujo dinamiku pédéjo 15 gadu
laika. Attiecigi, nemot véra literattira pausto viedoklu dazadibu un vainas
jédziena izpratnei Sobrid ienemot visai ievérojamu nenoteiktibas stavokli
civiltiesiskas atbildibas piemérosanas konteksta, autors savu analizi uzsacis ar
CL normu aplikosanu, kas saistiti ar vainu un atbildibas pieméro$anu, pamata
operéjot ar normu tekstu un to savstarp&jo sistému. Péc tam autors aplitko
CL normam korespondéjosas vésturiskas BVCK normas, attiecigi aplikojot
starpkaru perioda reguléjumu, savukart péc tam pievéro$ot uzmanibu tiem
vésturiskajiem tiesibu avotiem (lielakoties romie$u digestam), kas izmantoti
CL normam atbilstos§o BVCK normu izstradé. Nodalas ietvaros autors izsecina
visparéja atbildibas (vainas) modela galvenos pamatjédzienus, uz kuru bazes
veidots turpmakais darba izklasts.

Otraja nodala “Neuzmanibas jédziens un tas konstaté$anas kritériji”
analizéts viens no centralajiem $1 darba jédzieniem - neuzmaniba, vispirms
sniedzot visparéju tas raksturojumu, tostarp no vésturiskas perspektivas, ka
ari ieskicéjot tas galvenos kritérijus. Péc tam, demonstréjot vainas koncepta
vérienigas aprises, autors apraksta neuzmanibas kritériju sasaisti ar citiem
atbildibas prieks$noteikumiem un civiltiesibu institlitiem, pieméram, nejausu
§kérsli un ar célonsakaribu saistitam teorijam. Nodalas butiskakais saturs
ieklauts nodalas otraja dala, kur tiek detalizéti vértéti neuzmanibas konsta-
téSanas kritériji, to pazimes, ka ari vértésanas vadlinijas, plasi izmantojot ne
tikai Latvijas, bet ari citu Eiropas valstu nacionalo tiesu praksi, ka ari Eiropas
kopéjas deliktu tiesibu attistibas tendences. Neuzmanibas (vainas) konstaté-
$anas kritériji apkopoti $adas kritériju grupas: 1) kaitéjuma iestaganas risks;
2) piesardzibas pasakumi; 3) zinaSanas un prasmes. Tapat $aja apak$nodala
analizétas divas no raksturigakajam neuzmanibas izpausmém: bezdarbiba ka
neuzmaniba un tiesibu normas parkapums.

Tre$aja nodala “Rupjas neuzmanibas un launa noluka jédziens, to
konstaté$anas kritériji” autors apskata rupjas neuzmanibas un Jauna nolika
jédzienus. Vispirms tiek aplikots rupjas neuzmanibas jédziens, sniedzot ta
visparigu raksturojumu un tad izvirzot tas konstatésanas kritérijus. Lidzigi ari
launa nolaka konteksta autors iesak ar ta visparigu raksturojumu, sasaistot to
ar CL 1. panta (labas ticibas principa) piemérosanu, savukart péc tam izvirzot
launa nolaka konstatéSanas kritérijus. Nodalas nosléguma autors argumenté
rupjas neuzmanibas un launa noliika savstarpéja noskiruma nepiecieSamibu,
ievérojot, ka tiesibu literatiira un tiesu praksé $is vainas pakapes nereti tiek
savstarpéji pielidzinatas. Sis nodalas ietvaros bagatigi izmantota Latvijas tiesu
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prakse, ki ari Vacijas un Sveices tiesibu literatiira paustas atzinas, jo seviski
launa noliaka konteksta.

Ceturtaja nodala “Vaina un vainas pakapes ligumiskas atbildibas
piemérosana” autors analizé vainu un vainas pakapes ligumiskas atbildibas
piemérosana, vispirms ieskicjot galvenos problémjautdjumus un aprakstot
ligumiskas atbildibas pamatu, attiecigi péc tam pievéro$oties vainas un vai-
nas pakapju vérté$anas nepiecieSamibai ligumiskas atbildibas pieméro$ana.
Neraugoties uz to, ka paréjas darba nodalas ir balstitas pamata uz deliktu
tiesibu jautajumiem, tomér jaatzimé, ka ari citas nodalas figuré atseviski
ligumtiesibu aspekti. Ta, pieméram, raksturojot neuzmanibas kritérijus,
tikusi izmantota tiesu prakse ari ligumtiesibu stridos, tadéjadi demonstréjot
ne tikai at$kirigas, bet ari kopigas vainas koncepta iezimes deliktu tiesibas un
ligumtiesibas. Ari §is nodalas ietvaros bagatigi izmantota Latvijas tiesu prakse,
ka ari radniecigo civiltiesibu sistému - Vacijas un Sveices tiesibu literatra
paustas atzinas.

Piektaja nodala “Vainas un attaisnojumu koncepcijas, prettiesiskas
ricibas jédziena un vainas pakapju iedalijuma nozime civiltiesiskas atbil-
dibas sistéema” autors sniedz apkopojos$u argumentaciju par vainas un vainas
pakapju izpratni un lomu civiltiesiskas atbildibas pieméro$ana, vispirms
vértéjot attaisnojumu koncepcijas un vainas koncepcijas piemérotibu Latvijas
civiltiesibam (ka deliktu tiesibas, ta ari ligumtiesibas), apskatot $o jautajumu
kopsakara ar pieradisanas pienakuma problematiku. Tad autors sniedz savu
vértéjumu civiltiesiskas atbildibas priek$noteikumiem, $aja konteksta piedava-
jot savu redzéjumu attieciba uz vainas un prettiesiskuma savstarpéjo mijiedar-
bibu un vietu atbildibas sistéma. Noslédzot, autors argumenté vainas pakapju
iedalijuma nozimi civiltiesiskas atbildibas konteksta. Idejiski $aja noslédzo$aja
nodala autors mégina sniegt atbildes uz pirmaja nodala identificétajiem prob-
lémjautajumiem vainas jédziena konteksta.

1.4. Promocijas darba izmantoto zinatnisko metozu raksturojums

Darba izmantota vésturiska metode, atbilstosi kurai pétita ar vainu un
vainas pakapém saistito Latvijas un citu Eiropas valstu nacionalo privattiesibu
reguléjumu vésturiska attistiba, apskatot vainas koncepta genézi un evoliciju.
Seviski uzskatami vésturiskd metode izmantota, analizéjot ar vainu saistito
CL normu izcelsmi, atskatoties ne tikai uz korespondéjosam BVCK nor-
mam, bet ari mekl&jot un pétot tas romiesu digestas un citus tiesibu avotus,
uz kuriem attiecigo BVCK normu izstradé atsaucies BVCK sastaditajs prof.
F. G. fon Bunge. Tada griezuma analizéta ari Latvijas tiesibu literatra un tiesu
prakse, pieméram, pétot, ka vienu un to pasu tiesibu institatu, kas vienlaikus
tika iestradats ka CL, ta ari BVCK, interpretéja starpkaru perioda Latvijas
Senata Civila kasacijas departamenta praksé un ka to interpreté musdienu
Latvijas Republikas Augstakas tiesas (Senata) Civillietu departaments. Tapat

12



acimredzams vésturiskas metodes izmantos$anas piemérs saskatams analizé
attieciba uz paredzamibas kritériju, mekléjot ta saknes anglo-saksu tiesibu
sistéma (kaitéjuma attalinatas testa kontekstd) un romanu-germanu tiesibu
sistéma (adekvatas célonsakaribas teorijas konteksta).

Darba izmantota salidzino$a metode, atbilstosi kurai ar Latvijas civiltie-
sibam salidzinati citu Eiropas valstu nacionalas privattiesibas (normativais
reguléjums, tiesibu literatiira un tiesu prakse) un Eiropas privattiesibu unifi-
kacijas dokumentu projekti un ar tiem saistita literatiira. Salidzino$a metode
izmantota ari Latvijas civiltiesibu ietvaros, pieméram, salidzinot pédéjo
15 gadu laika publicétos rakstus par darba tému, ka rezultata visparéja atbildi-
bas modeli ieziméjas divas galvenas koncepcijas: attaisnojumu koncepcija un
vainas koncepcija, tostarp to savstarpéjas atskiribas. Tapat salidzino$a metode
izmantota, pieméram, aplukojot, ka faktisko apstaklu zina analogiskas dzives
situacijas no civiltiesiskas atbildibas viedokla tiek risinatas dazadas Eiropas
valstu privattiesibu sistémas.

Darba izmantota analitiska metode, atbilsto$i kurai analizéti tiesibu
literattira paustie viedokli un tiesu praksé atrodamas atzinas, ka ari uz darba
tému attiecinamas tiesibu normas, ka rezultata tika identificéti galvenie prob-
lémjautajumi un kuriem secigi sniegti iespéjamie risindgjumi. Ta, pieméram,
analitiskas metodes cela, izpétot pieejamo Latvijas tiesu praksi, kas saistita
ar darba tému, autors nonacis pie secindjuma, ka Latvijas civiltiesibu sistéma
faktiski sastopami visi tie pasi neuzmanibas kritériji, kuri identificéti un apko-
poti Eiropas kopéjas deliktu tiesibu attistibas tendencés, pieméram, EDTP,
$adu paradibu skaidrojot ar apstakli, ka vairumu Eiropas valstu privattiesibu
sistému attistibu vésturiski ietekméja romiesu tiesibas, tostarp tajas attistitie
neuzmanibas (vainas) kritériji.

Darba izmantota induktiva metode, atbilstosi kurai tiesibu avotu izpétes
rezultata ir izdariti secinajumi par galvenajam pamatnostadném un princi-
piem visparéja atbildibas (vainas) modeli, ka ari tam nominali pretnostatitaja
stingras atbildibas modeli. Ta, pieméram, induktivas metodes cela autors
nonacis pie secinajuma, ka paredzamibas kritérijs ir fundamentala civiltiesibu
figiira, kura sastopama ne tikai neuzmanibas (vainas) jédziena, bet ari célo-
nsakaribas priek$noteikuma (caur kaitéjuma attalinatibas testu un adekvatas
célonsakaribas teoriju), kas tadéjadi raksturo paredzamibas principa nozi-
migo lomu ka visparéja atbildibas (vainas), ta ari stingras atbildibas modeli.
Minétais apstaklis faktiski liedz precizi noskirt abus atbildibas modelus.

Darba izmantota deduktiva metode, atbilstosi kurai, pieméram, no tadiem
CL lietotajiem terminiem ka “tiesibu aizskarums”, “neatlauta darbiba” un “vai-
nojamiba”, vértéjot $o terminu lietojumu tiesu praksé un CL normu tekstos,
autors nonacis pie secinajuma, ka visus Sos terminus raksturo vainas pakapes
“neuzmaniba” un “launs noluks”, lai gan $o jédzienu saturs nebut nav identisks.
Sads apsvérums liek izdarit visparigaku secindjumu, ka neuzmanibas jédziens
ir visparéjas atbildibas (vainas) modela pamatpilars, neraugoties uz to, vai ka

13



atsevisku, patstavigu atbildibas priek$noteikumu izdala vél ari prettiesiskumu,
kas attiecas uz neuzmanigas (vainojamas) ricibas rezultata radito aizskarumu
citas personas tiesiskajiem labumiem.

1.5. Promocijas darba rezultatu aprobacija

Darba izstrades laika gitas atzinas un izstradatie priekslikumi
ietverti un atspoguloti $adas publikacijas (referatos)

1.

Brants E. Role of Foreseeability in Imposition of Civil Liability. Socrates.
Rigas Stradina universitates Juridiskas fakultates elektroniskais juridisko
zinatnisko rakstu zurnals. Riga: RSU, 2021, Nr. 2 (20), 268.-286. Ipp.;
Brants E. PieradiSanas nasta atbildibas par vainojamu ricibu piemérosana.
Gram.: Tiesibas un tiesiska vide mainigos apstaklos. Latvijas Universitates
79. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU
Akadémiskais apgads, 2021, 154.-166. Ipp.;

Brants E. Bezdarbiba ka vainojamas ricibas izpausme deliktu tiesibas.
Jurista Vards, 22.06.2021., Nr. 25/26, 47.-52. Ipp.;

Brants E. Vainas elementi ligumiskas atbildibas piemérosana. Gram.:
Starptautisko un Eiropas Savienibas tiesibu piemérosana nacionalajas
tiesas. Latvijas Universitates 78. starptautiskas zinatniskas konferences
rakstu krajums. Riga: LU Akadémiskais apgads, 2020, 270.-286. lpp.;
Brants E. Launa nolika koncepts un ta konstaté$anas prieks$noteikumi
saistibu tiesibas. Gram.: Satversmé nostipriniato veértibu aizsardziba:
dazadu tiesibu nozaru perspektiva. Latvijas Universitates 77. starptautiskas
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2019, 215.-226. Ipp.;

Brants E. Vainas pakapju ideja un nozime civiltiesibas. Gram.: Centralas
un Austrumeiropas juridiskas tradicijas un juridiskas identitates jauta-
jumi. Latvijas Universitates 76. zinatniskas konferences rakstu krajums.
Riga: LU Akadémiskais apgads, 2018, 61.-68. Ipp.

Darba izstrades laika gitas atzinas
prezentétas arf $adas konferencés:

1.

Daliba ar stenda referatu “Piesardzibas pasakumu nozime, piemérojot
civiltiesisko atbildibu par deliktu” Latvijas Universitates Juridiskas fakul-
tates 8. starptautiskaja zinatniskaja konferencé “Jauna tiesiska realitate:
Izaicinajumi un risinajumi”, 2021;

Daliba ar referatu “Paredzamibas principa loma civiltiesiskas atbildibas
pieméro$ana” Rigas Stradina universitates Juridiskas fakultates starp-
tautiskaja zinatniski praktiskaja konferencé “Tiesiskas sistémas aktualas
problémas”, 2021. gada aprili;
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10.

Daliba ar referatu “PieradiSanas nasta atbildibas par vainojamu ricibu
pieméros$ana” Latvijas Universitates 79. starptautiskaja zinatniskaja kon-
ferencé, sekcija “Civiltiesibas mainigu apstaklu laika”, 2021. gada februari;
Daliba ar referatu “Vainas elementi ligumiskas atbildibas pieméro$ana”
Latvijas Universitates 78. starptautiskaja zinatniskaja konferencé, sekcija
“Civiltiesibas un to nozime nakamaja dekade”, 2020. gada februari;
Daliba ar stenda referatu “Atseviski aspekti par ligumiskas atbildibas
piemérosanu vainojamibas konteksta” Latvijas Universitates Juridiskas
fakultates 7. starptautiskaja zinatniskaja konferencé “Tiesibu zinatnes
uzdevumi, nozime un nakotne tiesibu sistémas”, 2019;

Daliba ar referatu “Launa noltika koncepts un ta konstatéSanas prieks-
noteikumi saistibu tiesibas” Latvijas Universitates 77. starptautiskaja
zinatniskaja konferencé, sekcija “Privattiesibu pilnveido$anas problémas
I, 2019. gada februari;

Daliba ar referatu “Vainas pakapju ideja un nozime civiltiesibas” Latvijas
Universitates 76. zinatniskaja konferencé, sekcija “Aktualie civiltiesibu
jautajumi teorija un praksé I”, 2018. gada janvari;

Daliba ar referatu “Regresa prasijumi un vainojamiba” Latvijas Universitates
75. zinatniskaja konferencé, sekcija “Civillikuma pilnveidosanas proble-
mas”, 2017. gada februari;

Daliba ar stenda referatu “Kaitéjuma paredzamibas kritérijs ka tiesiskas
drosibas garants civiltiesiskas atbildibas konteksta” Latvijas Universitates
Juridiskas fakultates 6. starptautiskas zinatniskaja konferencé “Konstitu-
cionalas vértibas misdienu tiesiskaja telpa”, 2016;

Daliba ar priekslasijjumu “Paredzamibas kritérijs ka vainas elements deliktu
tiesibas” Latvijas Universitates 74. zinatniskaja konferencé “Arvalsts inves-
ticijas: kad tiesibas mijiedarbojas”, 2016. gada februari.
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2. PROMOCIJAS DARBA STRUKTURA
UN SATURA IZKLASTS

Promocijas darbs sastav no ievada, piecam nodalam, kopsavilkuma un
darba izmantoto avotu saraksta.

2.1. Promocijas darba ievads

Promocijas darba ievada ieklauts pétamo problémjautajumu raksturojums
(uzskatamibas nolikos izmantojot vienu konkrétu, modelétu pieméru) un péti-
juma priek$mets (ta robezas), darba témas aktualitates un nosaukuma pama-
tojums, pétama jautdjuma nozime teorija un praksé. Tapat ievada formuléti
darba galvenie mérki un uzdevumi to sasnieg$ana, ka ari ieskicétas atseviskas
darba analizétas problémas un to eventualie risinajumi (to attistiS$anas nepie-
cieSamiba). Ievada nosléguma noraditas un aprakstitas zinatniskas pétijuma
metodes, ka ari koncentréti aprakstiti izmantotie tiesibu avoti.

2.2. Pirma nodala “Vainas jédziens un ar to saistita
problematika Latvijas civiltiesibas”

Darba pirmaja nodala autors vispirms apzina un identificé galveno
problematiku, kas saistima ar vainas jédziena izpratni Latvijas civiltiesibas,
$aja zina galvenokart analizéjot pédéjo piecpadsmit gadu laika tapuso tiesibu
literatiiru. Attiecigi tiek konstatéts, ka vainas jédziena izpratnes dinamika péc
Latvijas Republikas neatkaribas atjaunosanas nosaciti iedalama tris periodos:
1) 1990.-2005. gads; 2) 2005.-2015. gads; 3) 2015. gads—sis bridis.

Lidz aptuveni 2005. gadam valdija viedoklis, ka vaina (lidztekus prettiesiskai
ricibai, célopsakaribai un kaitéjumam (ta apmeéram)) atzistama par atsevisku,
patstavigu civiltiesiskas atbildibas priek$noteikumu (ka ligumtiesibas, ta ari
deliktu tiesibas). Minétais viedoklis liela méra tika akceptéts ari tiesu praksé.
Vélak, pievienojoties prof. K. Torgana un prof. ]. Karklina paustajiem viedokliem
par vainu ka civiltiesiskas atbildibas priek$noteikumu, tiesu praksé pamazam
saka nostiprinaties uzskats par to, ka vaina tomér nav izdalama ka patstavigs
atbildibas prieksnoteikums, bet gan ta javérté kopsakara ar prettiesisku ricibu.
Tatad 2005. gada lidzsingjo Cetru atbildibas priek$noteikumu vieta tika piedavati
tris priek$noteikumi (divus no $iem Cetriem “sakauséjot” kopa viena prieksno-
teikuma), vienlaikus Latvijas civiltiesibas pirmo reizi izvirzot attaisnojumu kon-
cepciju. Doktrinas limeni neattistoties iesaktajai diskusijai, turpmakaja dekadé
izpratne par vainas jédzienu un civiltiesiskas atbildibas priek$noteikumiem
batiski nemainijas, attiecigi tiesas piekopa atturigu nostaju pret vainas un tas
pakapju konstaté$anu. Ap 2015. gadu attaisnojumu koncepcijai uzradas “konku-
rents” - vainas koncepcija, tai priek§plana izvirzot vainas (neuzmanibas) jédzienu.
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Analizéjot abu koncepciju atbalstosos viedoklus tiesibu literatiira, iezimeé-
jas vairakas butiskas at$kiribas abas tiesibu skolas. Proti, attaisnojumu koncep-
cija fokuséjas uz iespéjama tiesibu aizskaréja uzraditajiem attaisnojumiem ($o
aspektu dévéjot par vainojamibu), ka pirmo atbildibas prieksnoteikumu izvir-
zot prettiesisku ricibu, tacu salidzino$i maz uzmanibas pievérsot §i jédziena
saturam. Vienlaikus ta paredz atteik§anos no vainas jédziena lietojuma,
noradot, ka nav pamata vértét vainu, jo ta péta personas psihisko attieksmi,
savukart vainas pakapém var pieskirt tikai palignozimi atseviskos atbildibas
aspektos. Savukart vainas koncepcijas piekritéji priekSplana izvirza objektivu
kategoriju - vainu (neuzmanibu) ka galveno atbildibas priek$noteikumu, kura
fundamentalu lomu ienem krietna un rapiga saimnieka (sapratigas personas)
klauzula, ar kuras palidzibu nosaka prasitas riapibas standartu. Atbilstosi $ai
koncepcijai ricibas prettiesiskums ir tikai atbildibas priek$noteikumu izvérte-
$anas gala slédziens (prettiesiska rezultata teorija). Tiesu praksé $obrid sasto-
pami ka attaisnojumu koncepcijai, ta arl vainas koncepcijai atbilsto$i motiveéti
tiesu nolémumi. Tapat konstatéts, ka Latvijas civiltiesibas vainas koncepciju
bez prof. J. Karklina butiba atbalsta ari L. Buls un G. Srazdins, savukart attais-
nojumu koncepciju bez prof. K. Torgana - ari J. Kubilis.

Vienlaikus, analizéjot abu koncepciju atbalsto$os viedoklus tiesibu lite-
ratra, konstatéts, ka abu So koncepciju raksturosanai tiek izmantoti tadi
juridiski jédzieni ka: tiesibu aizskarums, neatlauta darbiba, vainojamiba, pret-
tiesiska riciba, attaisnojumi, prasitas rapibas standarts, neuzmaniba, krietns
un ripigs saimnieks. Pie tam, vainas un attaisnojumu koncepcijas $ie ar vainu
pirmskietami saistitie jédzieni apskatiti no at$kirigiem skatupunktiem (pieme-
ram, attieciba uz jau minéto prettiesiskas ricibas izpratni ka pirmo atbildibas
priek$noteikumu attaisnojumu koncepcija vai prettiesisku ricibu ka atbildibas
priek$noteikumu analizes gala slédzienu vainas koncepcija), turklat vairaki
no $iem jédzieniem pirmskietami varétu bt lietoti ar lidzigu (ja ne identisku
nozimi). Attiecigi secinats, ka vainas koncepts nepaklaujas, ja ta var teikt,
“kartigam, konkrétam tvérienam”.

Nemot véra, ka daudzus no ieprieks$ piesauktajiem jédzieniem lieto ari CL
(bet dazus no tiem nelieto vispar), autors attiecigi veica to CL normu analizi,
kas saistami ar atbildibas pieméro$anas jautdjumiem, galvenokart “izkidajot”
visparéjo atbildibas reguléjoSo normu, proti, CL 1635. panta pirmas dalas
tekstu: “Katrs tiesibu aizskarums, tas ir, katra pati par sevi neatlauta darbiba,
kuras rezultata nodarits kaitéjums (arl moralais kaitéjums), dod tiesibu cietu-
$ajam prasit apmierinajumu no aizskaréja, ciktal vinu par $o darbibu var vai-
not.” Taja pasa laika, nemot véra minétos apsvérumus, autors izvirzija domu,
ka CL normu apliko$anas konteksta buitu jameklé vainas koncepta “anato-
mijas pamat$iina” jeb galvenais pamatjédziens, un tikai tad butu japariet pie
lielakam kopsakaribam (tadam ka tiesibu aizskarums, neatlauta darbiba u. c.).

Attiecigi, aplikojot relevantas CL normas gramatiska un sistémiska ska-
tjjuma, autors nondca pie secinajuma, ka civiltiesiskas atbildibas koncepts CL
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ir izteikts visai jucekliga veida, kas galvenokart saistams ar $o daudzo, pirms-
kietami lidzigas juridiskas nozimes jédzienu (un vietumis arl nekonsekventu)
lietojumu normas. Ta, pieméram, $aja nodala tika izteikts sakotnéjs secina-
jums, ka no CL normu perspektivas ar lidzigu juridisko nozimi varétu bat
lietots tiesibu aizskaruma, neatlautas darbibas, vainas un prettiesiskas ricibas
jédziens, kur visus raksturo vainas pakapes. Sada téze izteikta ari misdienu
tiesu praksé. Autora ieskata, minétais apstaklis ir viens no butiskajiem célo-
niem tam, ka masdienu tiesibu zinatné joprojam nav izstradata vienota pieeja
$o CL normu iztulko$ana (ta vieta pastav vairakas pieejas to interpretacija), kas
likumsakarigi novedis ari pie ta, ka $obrid dazadi tiek traktéti civiltiesiskas
atbildibas prieksnoteikumi, piedavajot atskirigas koncepcijas.

Secigi autors mekléja attiecigajam 1937. gada CL normam korespondéjosas
1864. gada BVCK normas, ka ari tas romieSu digestas un citus tiesibu avotus, uz
kuriem atsaucies BVCK sastaditajs F. G. fon Bunge (aptuveni 2800 no 4600 BVCK
pantiem tiesi vai netie$i parpemti no romie$u tiesibam). Attiecigi, analiz&jot
attiecigas BVCK normas, starpkaru perioda tiesibu doktrinu un tiesu praksi
kopsakara ar CL normam, autors secinajis, ka BVCK tika iestradats nodarjjuma
principam pretnostatitais vainas princips, un ka gandriz visus ieprieks$ nosauktos
jédzienus - tiesibu aizskarums, neat]auta darbiba, vaina - raksturo vainas pakapes
“neuzmaniba” un “launs nolaks”. Turklat, nemot véra, ka attiecigas BVCK normas
iestradatas ari CL (ar atseviSkam niansém), jateic, ka minétais vainas princips
caurstravo ari Sobrid spéka eso$o CL. Nemot véra minéto kopsakara ar izpétita-
jam un attiecinamajam, galvenokart ar Akvilija likumu (Lex Aquilia) saistitajam
romiesu digestam, autors nonaca pie slédziena, ka vainas koncepta “anatomijas
pamat$una” ir objektiva kategorija — neuzmanibas (vainas) jédziena ietilpstosa
krietna un rapiga saimnieka (sapratigas personas) klauzula, ar ko noskaidro
nosakamo uzvedibas mérauklu, proti, prasitas rapibas standartu. Minéta klau-
zula ir nostiprinata CL 1646. panta (“Par vieglu neuzmanibu atzistams tas ripibas
un ¢aklibas trakums, kada vispar jaievéro krietnam un rapigam saimniekam”).

2.3. Otra nodala “Neuzmanibas jédziens un
tas konstateésanas kriteriji”

Otraja nodala autors vispirms izstradajis neuzmanibas jédziena visparigu
raksturojumu, uzsverot, ka $aja nodalad akcents likts uz neatlautas vainas
pakapes (neatlautas neuzmanibas) jédzienu, ievérojot, ka ne vienmér atbildibas
piemérosanai pietiek ar vieglas neuzmanibas konstaté$anu (pieméram, likuma
vai liguma noteiktos gadijumos var but jakonstaté ievérojamaka atkape no
prasitas rapibas standarta, proti, rupjas neuzmanibas vai launa nolika veida).
Tomeér, ievérojot, ka péc visparéja principa atbildiba iestajas pat par vieglu
neuzmanibu, $aja nodala ar neuzmanibu galvenokart tiek apziméta viegla
neuzmaniba, ja vien par pretéjo nav izteiktas atbilstosas piebildes (attiecigi
rupjai neuzmanibai un Jaunam nolikam veltot atsevisku nodalu).
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Secigi autors pievérsas krietna un ripiga saimnieka klauzulas lietojumam
citos normativajos aktos, noradot uz $1 nenoteikta tiesibu jédziena (general-
klauzulas) augsto abstrakcijas pakapi. Saja zina autors noradijis uz apsvéru-
miem, kapéc ir nepieciesama tiesi generalklauzula, no vienas puses, un kapéc
attiecigi ir nepiecieSami kritériji un vadlinijas §is generalklauzulas piepildisa-
nai ar juridisku saturu katra konkrétaja dzives situacija, no otras puses. Ta,
pieméram, tiek noradits uz tiesibu literatGra vairakkart pausto atzinu, ka ne
visas dzives situacijas ir iespéjams likuma aprakstit, jo deliktu tiesibas nav
ta veidotas. Tadéjadi, izmantojot $adu generalklazulu, tiek iegats universals
lidzeklis iespéjama tiesibu aizskaréja atbildibas noskaidrosana. Lidzeklis,
kas ir derigs ka ar tiesibu normam nereguléta, ta ari reguléta situacija (patu-
rot prata, ka normas var biit nekonkrétas un neprecizas, ka ari tas var but
dazadas abstrakcijas pakapés). Lidz ar to secinats, ka ar $is generalklauzulas
palidzibu tiek risinats deliktu tiesibu priek$mets, t. i., atbildét uz jautajumu,
kad raditais kaitéjums jacie$§ pasam cietu$ajam un kad to var “novelt uz cita
pleciem”. Vienlaikus minétais universalais lidzeklis atbildibas noteik$anai
jaieliek zindmos ramjos, lai novérstu tiesibu literatiira izteikto bridinajumu
par tiesas izveértéSanas patvalas iespéjamibu. Attiecigi jau romiesu tiesibas tika
atziti sikaki neuzmanibas vértésanas kritériji jeb neuzmanibas pamatkritérija
“krietns un rapigs saimnieks” apakskritériji - kaitéjuma paredzamiba un kai-
téjuma novérSamiba, kas laika gaita tika vel talak attistiti.

Analizéjot romiesu tiesibu avotus, ka ari starpkaru perioda tiesibu dok-
trinu un tiesu praksi, secinats, ka paredzamibas un novér§amibas kritériji ir
ne tikai sastopami vainas pakapes “neuzmaniba” jédziena, bet ari atbildibu
izsledzosaja apstakli “nejauss $keérslis” (neparvarama vara un nejau$a noti-
kuma). Vienlaikus noradits uz svarigu niansi, proti, nejausibas konteksta
paredzamiba un novérS$amiba attiecinata nevis uz kaitéjumu (ta sekam) (ka
tas ir neuzmanibas (vainas) konteksta), bet gan uz aréjo céloni jeb notikumu,
kas radijis kaitéjumu. Attiecigi autors izvirza domu, ka nepiecieS$ams nodalit
kaitéjuma (seku) paredzamibu no aréja célona paredzamibas, ilustréjot $o ideju
ar vairakiem piemériem. Starpkaru perioda un misdienu tiesibu literatiira sie
jédzieni (vaina un nejausiba) nereti tikusi sajaukti kopa.

Tapat, aplikojot anglo-sak$u tiesibu sistémas vésturiski nozimigakos
prakses piemérus, ka ari adekvatas célonsakaribas teorijas pirmsakumus
romanu-germanu tiesibu sistéma, autors secinajis, ka paredzamibas kritérijs
ir sastopams ne tikai neuzmanibas (vainas) un nejausa $kérsla jédziena, bet
arl célopsakaribas priek$noteikuma, proti, kaitéjuma attalinatibas testa un
adekvatas célonsakaribas teorija (ka ligumtiesibas, ta ari deliktu tiesibas).
Saja zina darba uzsvérts, ka, lidzigi ka nejausa $kérsla jédziens, ari adekvatas
célonsakaribas teorija ir piemérojama ka visparéja atbildibas (vainas) modeli,
ta ari stingras atbildibas modeli, analizéjot célonsakaribas priek$noteikumu.
Tomer jaatzimé, ka paredzamibas kritérijs ka célonsakaribas priek$noteikuma
kritérijs tiek izvértéts tikai péc tam, kad jau ir konstatéts neuzmanibas (vainas)
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pielavums (un likumsakarigi ta ietvaros vértéjamais paredzamibas un nover-
$amibas kritérijs). Tatad otraja paredzamibas kritérija péc butibas tiek anali-
z8ts jau cits civiltiesiskas atbildibas priek$noteikums — célonsakariba, vértéjot,
tostarp to, vai radusais kaitéjums atbilst ierastajai lietu ritéSanas gaitai, vai tas
nav parak attalinats. Citiem vardiem, kaitéjuma attalinatibas testa un adekva-
tas célonsakaribas teorijas ietvaros, vértéjot célonsakaribu, tiesibu aizskaréja
neuzmaniba (vaina) ir jau tikusi konstatéta.

Faktiski $is célonsakaribas ietvaros analizéjamais paredzamibas kritérijs
tiek izmantots ka atlidzinama kaitéjuma apméra korektivs, kur vairs nav runas
par to, vai vispar personai iestajas vai neiestajas civiltiesiska atbildiba, ievéro-
jot, ka vaina jau ir tikusi konstatéta. Ta vieta diskusija ir jau par atlidzinama
kaitéjuma apmeéru, ievérojot taisniguma apsvérumus (pieméram, vai par labu
pieviltajam ligumpartnerim bitu jaatlidzina ligumparkapuma rezultata negiita
pelna no cita, seviski ienesiga darijuma). Saja zina japiekrit tiesibu literatara
noraditajam, ka tas, vai sapratiga persona butu varéjusi paredzét citas personas
tiesibu aizskarumu tas ricibas rezultata, ir noskirams no kaitéjuma paredza-
mibas ka céloniska sakara ierobezojo$a lidzekla taisniguma apsvérumu dél un
tiesisko attiecibu lidzsvara starp cietuso un atbildigo personu nodro$inasanas
nolikos. Vainas ietvaros vértéjama vienigi tiesiski aizsargatas tiesibas vai
tiesiskas intereses aizskaruma paredzamiba, ka rezultata var rasties juridiski
nozimigs jeb kompenséjams kaitéjums.

Seit jaatzimé, ka paredzamibas kritérija izpausme ka célonsakaribas ele-
ments ir atrodams ari CL - 1779.! panta, kas noteic: “Zaudéjumu nodaritajs
atlidzina zaud&umus tada apméra, kadu varéja sapratigi paredzét darjjuma
noslégdanas laika ka neizpildiSanas sagaidamas sekas, ja vien neizpildisana
nav notikusi launa noliaka vai rupjas neuzmanibas dé].” Citétas normas teksts
lieku reizi apliecina, ka pants runa tiesi par célonsakaribas paredzamibu, nevis
vainas (neuzmanibas) paredzamibu, ievérojot, ka taja ietverta $ada atruna -
minéta paredzamiba netiek vértéta, ja liguma neizpildiSana notikusi ligum-
parkapéja launa noltika vai rupjas neuzmanibas dél, tatad ipasu vainas formu
konstatésanas gadijuma.

Pievérsoties neuzmanibas kritérijiem, autors vispirms ieskicéjis galvenos
atskaites jédzienus, ka ari $o kritériju vértésanas metodologiju. Jau romie$u
tiesibas izvirzitie paredzamibas un novérSamibas kritériji faktiski attiecinami
uz diviem aspektiem: risku (kas japaredz) un rapibu (kas jaievéro, lai novérstu
vai mazinatu risku). Tadéjadi, veicot sapratigas personas testu, katra konkré-
taja situacija faktiski tiek mekléts lidzsvars starp risku un rapibu, kas sasaucas
ar iepriek$ noradito tézi, ka ar vainas koncepta palidzibu tiek mekléts taisnigs
balanss starp vienas personas privatautonomiju jeb ricibas brivibu, no vienas
puses, un otras personas tiesisko labumu aizsardzibu, no otras puses. Proti, jo
lielaks un nopietnaks kaitéjuma iestaganas risks konstatéjams, jo vairak var
paredzét, un secigi jo lielaka ripiba (nopietnaki piesardzibas pasakumi) perso-
nai jaievéro sava uzvediba. Kad kaitéjuma iestaganas riska apjoms ir noteikts,
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tad tas ir jasaméro (jalidzsvaro) ar ievérojamo ripibu jeb veicamo piesardzibas
pasakumu nastu, tostarp izdevumiem, palém un laiku. Si neuzmanibas anali-
zes dala ietver jautajumu, kada apjoma $adi pasakumi ir veicami, proti, vai ir
nepiecieSams novérst kaitéjuma iestasanas risku pilniba, vai ari ir pietiekami
tikai mazinat $o risku, pieméram, bridinot vai ari nodrosinot informaciju.

Attiecigi, izpétot Eiropas kopéjas privattiesibu attistibas tendencés pazis-
tamos neuzmanibas kritérijus, ka ari Latvijas tiesu praksi atbildibas pieme-
ro$anas jautajumos, autors nonaca pie konstatéjuma, ka Latvijas civiltiesibas
faktiski tiek atpaziti visi tie pasi neuzmanibas kritériji, kurus apraksta, pie-
méram, EDTP. Autors $o fenomenu skaidro ar to, ka vairuma Eiropas valstu
privattiesibu vérojama spéciga romie$u tiesibu ietekme (pieméram, Latvija
caur BVCK normu parpems$anu CL), kas noveda pie ta, ka faktiski dazadas
privattiesibu sistémas attistijas batiba vieni un tie pasi neuzmanibas vértésa-
nas kritériji, kas atrodami jau romie$u digestas. Ievérojot EDTP 4:102. panta
pirmaja dala uzskaititos kritérijus, ka ari Latvijas tiesu praksé sastopamos
kritérijus, autors tos ir apkopojis un attiecigi sagrupéjis sada veida: kaitéjuma
iestasanas risks, piesardzibas pasakumi, zinasanas un prasmes. Precizak tas
batu dévet par neuzmanibas kritériju grupam, ievérojot, ka katra no tam satur
vél citus apakskritérijus. Kaitéjuma iestasanas risks un piesardzibas pasakumi
attiecas uz neuzmanibas jédziena ricibas dimensiju, savukart zinaganas un
prasmes - uz personas dimensiju. Saja zina svarigi piebilst, ka objektivi nav
iespéjams izstradat pilnigu un izsmelo$u neuzmanibas kritériju klastu, uz ko
vairakkart noradits ari tiesibu literatiira. Minétais ir saistams ar apsvérumu,
ka visi konkrétas situacijas apstakli ir nemami véra, nosakot prasitas riipibas
standartu. Taja pasa laika ne katrs no Siem faktoriem spélés juridisku lomu
atbildibas noteiks$ana, attiecigi to starpa ari nepastav nekada hierarhija.

Katra zina janorada uz $ddam neuzmanibas kritériju kopigajam iezimém:
pirmkart, neuzmanibas kritérijiem piemit objektivs raksturs, kas masdienas
principa ir visparatzita téze; otrkart, Sie objektivie kritériji javérté ex ante per-
spektiva, t. i, delikta izdari$anas (liguma parkapuma) bridi; treskart, minéta-
jiem kritérijiem piemit ari mainiguma Ipasiba, kas izskaidrojama galvenokart
ar jau pieminéto pamatkritériju “sapratiga persona”, kas ir generalklauzula;
ceturtkart, neuzmanibas kritériji reizém parklajas, kas savukart nozime to, ka
neuzmanibas kritériji ne vienmeér var bat strikti viens no otra atdalami, attiecigi
katra konkrétaja gadijuma tie ir jaanalizé kompleksi; piektkart, nepieciesamiba
neuzmanibaskritérijus analizét kompleksiizriet arino principa, ka neuzmanibas
vértéjums faktiski reducéjas uz riska un rapibas balansé$anu (lidzsvarosanu).

Kaitéjuma iestasanas risks
Kaitéjuma iestadanas risks principa atbilst kaitéjuma (seku) paredzamibas

kritérija idejai, kas tiek atzits par vienu no batiskakajiem un praksé visbiezak
piemérotajiem neuzmanibas vérté$anas kritérijiem. Izpétot Eiropas valstu
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praksi, autors nonacis pie secinajuma, ka kaitéjuma iestaganas riska krite-
rija izvértésana tiek nemta véra ari aizsargatas intereses daba un vértiba. Jo
augstaka ranga aizsargata interese ir paklauta kaitéjuma iestasanas riskam, jo
nopietnaki piesardzibas pasakumi (rtpiba) ir jaievéro. Kaitéjuma iestasanas
riska kritérijs izmantots ari Latvijas tiesu praksé (ka masdienu, ta ari starpkaru
perioda). Batiski atzimeét, ka $is kritérijs ir ticis nemts véra ne tikai deliktu
tiesibu, bet ari ligumtiesibu stridos.

Attieciba uz izpétito Latvijas tiesu praksi janorada, ka no tas izsecinamas vél
papildu pazimes, kas butu janem véra, nosakot kaitéjuma iestasanas risku. Ta,
pieméram, Latvijas tiesas nem véra to, cik lielu potencialo cietu$o personu loku
var skart attieciga personas aktivitate (pieméram, bistama veida regulari snie-
dzot pakalpojumusievérojamam cilvéku skaitam). Tapat Latvijas tiesas nem véra
attieciga kaitéjuma veida iestasanas regularitati ikdiena (pieméram, dzivokla
nopludinasana, kas, jateic, ir saméra bieza paradiba). Lidzigas pazimes izman-
totas ari citu Eiropas valstu praksé, pieméram, nemot talka statistikas datus.

Kaitéjuma iestaSanas riska analizé janem véra ari veiktas aktivitates bis-
tamiba. Paredzama briesmu iesp&jamiba ir pietiekama, lai raditu pienakumu
rikoties, ciktal $ie piesardzibas pasakumi ir sapratigi. Pie tam pienakums riko-
ties var pastavét pat tad, ja briesmu avotu radija tre$o personu riciba. Vairakas
Eiropas valstu nacionalajas privattiesibu sistémas noteiktas pakapes bistamiba
rada stingro atbildibu ($ada pieeja pastav ari Latvija, sk. CL 2347. panta
otro dalu, kas regulé atbildibu par paaugstinatas bistamibas avota nodaritu
kaitéjumu) vai vismaz apgrieztu pieradi$anas pienakumu jeb noteic vainas
prezumpciju. Visbeidzot ir svarigi izcelt kontroles (atbildibas) sféras kritériju,
kas ir viens no neuzmanibas noteiksanas butiskajiem aspektiem, ievérojot,
ka nepietieckamu piesardzibas pasakumu veik$anu (rapibas neievérosanu) var
parmest tikai tam, kura kontroles (atbildibas) sféra vispar ietilpst konkrétais
kaitéjuma iestaSanas risks. Seviski butisks minétais aspekts ir bezdarbibas
konteksta, kad, at$kiriba no aktivas ricibas, ir grutak identificét personu, kurai
var kaut ko parmest.

Piesardzibas pasakumi

Piesardzibas pasakumi principa atbilst kaitéjuma (seku) novérsamibas
kritérija idejai. Nereti veicamie piesardzibas pasakumi ir noteikti rakstitajas
tiesibu normas, kur likumdevéjs jau ir izsvéris, tostarp ekonomiskos apsveé-
rumus, proti, vai uz personu uzliekamais finansialais slogs, lai nodro$inatu
attiecigo piesardzibas pasakumu ievie$anu dzivé, ir adekvats un sameérigs
iepretim tam kaitéjuma iestasanas riskam, kuru attiecigajam piesardzibas
pasakumam bitu jamazina vai ari jaizslédz pilniba. Tados gadijumos atbil-
dibas noteik$ana parasti problémas nesagada, jo tad ir salidzinosi vienkarsi
identificét to, vai iespéjamais tiesibu aizskaréjs ir veicis visus nepiecieSamos
piesardzibas pasakumus.
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Tomér citada situacija rodas gadijumos, kad $ie veicamie piesardzibas
pasakumi piemérojamas tiesibu normas nav noteikti, vai ari tie ir noteikti
abstrakta veida. Tad nav acimredzami, kadi piesardzibas pasakumi (to apjoms)
personai biitu javeic, lai kaitéjums nerastos (vai ari lai tiktu sapratigi mazinats
ta iestasanas risks). Tados gadijumos piemérojams minétais sapratigas perso-
nas tests, kas analizéjams atseviski katra konkrétaja gadijuma, ievérojot visus
relevantos faktiskos apstaklus. So vértéjamo apstaklu loka ir ari ekonomiska
rakstura apsvérumi. NeSaubigi piesardzibas pasakumi nav bezmaksas, proti,
tie prasa laiku, pales un finansu lidzeklus. Aplukojot Latvijas un arvalstu tiesu
praksi, piesardzibas pasakumi var tikt iedaliti nepartrauktajos un vienreizé-
jos. Latvijas tiesu prakses konteksta jaatzimé, ka piesardzibas pasakumi ka
neuzmanibas vértéSanas kritérijs tiek atzits ne tikai deliktu tiesibas, bet ari
ligumtiesibas.

Juridiska un ekonomiska pieeja $aja lidzsvaro$anas procesa fokuséjas uz
piesardzibas pasakumu raditajiem izdevumiem, no vienas puses, un ar nega-
dijjumiem saistitajiem izdevumiem, no otras puses. Novérst visus negadijumus
pie katras cenas ir uzskatama par neefektivu pieeju. Ta vieta efektivi ir veikt
tadus piesardzibas pasakumus, ciktal $o pasakumu izdevumi ir zemaki par
kaitéjuma iestasanas risku, proti, kaitéjuma varbutibu reizinot ar sagaidama-
jiem zaudéjumiem, kas rastos no $ida negadijuma. Saja konteksta autors darba
analizé 20. gadsimta vida radito Learned Hand formulu: “ja kada notikuma
iestaganas iespéjamiba ir P, raditais kaitéjums ir L un adekvatas piesardzibas
nasta ir B, tad atbildiba ir atkariga no ta, vai B ir mazaks par L, reizinats ar P,
proti, vai B < P x L.” Sis ekonomiskas pieejas piekritéji noradijusi, ka sabiedriba
var akceptét zinamu negadijumu limeni, izmantojot $adu ekonomiski izsvértu
noteikumu.

Analizéjot tiesibu literatiru, konstatéta atzina, ka daudzos gadijumos ir
finansiali parlieku dargi vai pat neiespéjami pilniba izslégt risku. Galvenokart
tas izpauzas tad, kad riska izslég§ana padaritu pasas aktivitates veikSanu par
neiespéjamu. Tad ir pietiekami $adu risku mazinat. Saja zina reizém tiesas
uzliek tik lielu piesardzibas pasakumu nastu, ka $is pienakums no zinamas
ripibas ievéro$anas ir kluvis drizak par pienakumu garantét noteiktu rezul-
tatu, t. i, ka kaitéjums neradisies vispar, izslégt kaitéjuma risku pilniba.
Minétajos gadijumos, ka atziméts tiesibu literatara, var apgalvot, ka veiktajiem
piesardzibas pasakumiem ir visai maza juridiska nozime, un ka patiesiba
“stingra atbildiba ir nomaskéjusi sevi neuzmanibas (vainas) drébés”. Jateic, ka
$ada tipa piesardzibas pasakumi, kas pieprasa garantét noteiktu rezultatu, ir
nereti atrodami ari Latvijas tiesu praksé. Attiecigi autors izdarijis secinajumu,
ka faktiski piemérojot stingro atbildibu gadijumos, kad $adu atbildibas modeli
tiesa veida neparedz attiecinamas tiesibu normas, tiesam biitu ipasi japamato,
kapéc juridiska nozime nebutu pieskirama iespéjama tiesibu aizskaréja veikta-
jiem piesardzibas pasakumiem. Citadi nepamatoti tiek raditas situacijas, kuras
personai, lai izvairitos no civiltiesiskas atbildibas, ir jainvesté nesamerigi lieli
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finans$u lidzekli, lai nodrosinatu konkrétu rezultatu, proti, kaitéjuma iestaga-
nas riska pilnigu izslégsanu.

Izpétot tiesu praksi, konstatéjams, ka izplatits piesardzibas pasakums ir
pienakums bridinat un sniegt attiecigu informaciju. Péc visparéja principa pie-
nakums informét pastav gadijumos, kad pastav t. s. “informacijas plaisa”, proti,
ja kads (razotajs) zina risku, par kuru nezina citas personas (patérétaji), vai ari
tas nepietiekami $o risku apzinas. Latvijas tiesu praksé $adus bridinasanas un
informésanas pienakumus galvenokart atrod normativajos aktos, pieméram,
darba dro$ibu un aizsardzibu reguléjosajas tiesibu normas.

Bezdarbiba ka neuzmaniba

Izpétot tiesibu literatiira paustos viedoklus, ka ari tiesu praksé atrodamas
atzinas, konstatéjams, ka ir Joti sarezgiti novilkt skaidru robezliniju starp
darbibu un bezdarbibu, ievérojot, ka nereti viena un taja pasa situacija tiesibu
aizskaréjam var parmest neuzmanibu gan no darbibas, gan bezdarbibas vie-
dokla. Si probléma ir vérojama ne tikai arvalstu, bet ari Latvijas tiesu praksé.
No darba analizétajiem tiesu prakses piemériem izriet, ka darbibas un bezdar-
bibas noskirums klast sarezgits tad, ja tiek parmesta nevis pilniga, absolata
bezdarbiba, bet gan zinamu kladu pielausana, veicot piesardzibas pasakumus,
vai arl piesardzibas pasakumu veik$ana nepietickama apjoma.

§ajé zina tiesibu literatara noradits, ka daudzas tiesu lietas parmesta
bezdarbiba patiesiba ir vairak saistama ar kladam rikoties noteiktas aktivi-
tatés, kuras potencialais tiesibu aizskaréjs ir iesaistijies, pieméram, autocelu,
éku, stadionu atvér$ana publiskai lietosanai, bérnu audzinasana, dzivnieku
uzturé$ana, bistamu vielu raZo$ana u. tml. Sadas situacijas pienakumu
aktivi rikoties ir vieglak identificét, un $adu pienakumu uzlik$ana nav tik
dramatiska.

Vienlaikus §ads darbibas un bezdarbibas dalijums ir svarigs, ievérojot, ka
pilnigai bezdarbibai ka neuzmanibai ir nepiecie§ami parliecino$aki argumenti
atbildibas piemérosanai, salidzinot ar aktivu darbibu ka neuzmanibu, kas
tie$§ad méra saistami ar tiesibpolitikas jautdjumiem. Uzlikt pienakumu aktivi
rikoties nesaubigi ierobezo individa brivibu. Pilnigas bezdarbibas gadijuma
$ads ierobezojums ir ievérojamaks, salidzinot ar pienakumu atturéties no
kaut ka, veicot noteiktas aktivitates. Turklat péc visparéja principa cilvékiem
vajadzétu atbildét par pasu veikto darbibu izmaksam, citadi nebitu nekada
ekonomiska stimula tiem rikoties efektivak. Savukart liekot maksat blakus
eso$ai personai nozimétu atbildibas efektivitates un atturésanas funkcijas
zaudésanu.

Attiecigi izkristaliz&jas, ka nepiecieSams noskirt bezdarbibu, kur poten-
cialais tiesibu aizskaréjs ir iesaistijies noteiktas aktivitatés (un attiecigi nav
veicis zinamus piesardzibas pasakumus, vai ari tie veikti nepietiekami vai kla-
daini), no “tiras” jeb pilnigas bezdarbibas, kur potencialais tiesibu aizskaréjs ir
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bijis pasivs, attiecigi tas nav bijis iesaistijies itin nekadas noteiktas aktivitatés
pirms kaitéjuma rasanas (proti, kad persona atradusies “nejausa garamgajéja”
loma). Attiecigi Latvijas tiesibu literatiira paustas atzinas par to, ka piena-
kums partraukt un attiecigi atbildiba par bezdarbibu var rasties tikai tad, ja
tiesibu norma tiesi pieprasa partraukt bezdarbibu, nevar attiecinat uz ikvienu
bezdarbibas gadijumu, bet gan uz tikai pilnigas bezdarbibas gadijumiem.
Pretéja gadijuma ikviens, kur$ ir iesaistijies noteikta aktivitaté, bet nav veicis
attiecigus piesardzibas pasakumus, vai ari ir tos veicis nepietiekama apméra
vai kladaini, varés salidzinos$i viegli izvairities no atbildibas piemérosanas,
apgalvojot, ka nepastav konkrétas tiesibu normas, kas uzliek par pienakumu
partraukt bezdarbibu. Pie tam, $ada pieeja noteikti neatbilstu efektivai cietuso
interesu aizsardzibai.

Var rasties situacijas, kuras kads cits ir radijis kaité¢juma iestasanas risku
(cietusais, tre$a persona), vai ari to ir radijusi daba vai kadas lietas stavoklis.
Tad nav acimredzams, kura persona ir ta, kurai btitu $ads pienakums partraukt
bezdarbibu. Sados gadijumos pienakumu partraukt bezdarbibu var palidzét
identificét vairakas indikacijas: 1) tiesibu aizskaréja ipasa saikne ar notikuma
vietu; 2) tiesibu aizskaréja ipasa saikne ar kustamu lietu, kas nodarija kaite-
jumu; 3) tiesibu aizskaréja ipas$as attiecibas ar cietu$o (tatad ne tikai tiesibu
normas noteikts pienakums partraukt bezdarbibu). Batiski, ka $is indikacijas
ir atzitas ari Latvijas tiesu praksé. Jebkura gadijjuma $adam pienakumam par-
traukt bezdarbibu batu jo seviski jaattiecas uz personu, kura, veicot noteiktu
aktivitati, ir radijusi attiecigo kaitéjuma risku, un tas atrodas §is personas
kontroles (atbildibas) sféra.

Katra zina atbildibas piemérosana ar tiesibu normam neregulétos dzives
gadijumos, kur persona ir iesaistijusies noteikta aktivitate, bet, iespéjams, nav
veikusi attiecigus piesardzibas pasakumus, vai ari ir tos veikusi nepietiekama
apmeéra, prasa augstu tiesibu izpratnes limeni, lai pareizi piemérotu atbildibu.
Seit faktiski ir vérojama Saura robeza starp tiesibu jaunradi un atbildibas
pareizu piemérosanu. Saja zina autors secinajis, ka no CL 1. panta (labas
ticibas principa) vai bezdarbibas analizes nevarétu izsecinat jaunus vispar-
saistoSus pienakumus (ka tiesibu normu). Minétais tapat batu attiecinams uz
gadijjumiem, kad konkréto situaciju regulé tiesibu norma, kura precizi noteic
veicamos piesardzibas pasakumus un to apmeéru. Pieméram, ja norma paredz
precizu piesardzibas pasakumu saturu un tas tiek izdarits, tad kaitéjuma iesta-
$anas gadijuma nevarétu nonakt pie secindjuma, ka ar to nebija pietiekami un
ka tadéjadi bija jadara vairak, neka paredzéja norma.

Tiestbu normas parkapums

Rakstitas tiesibu normas tiek uzskatitas par lidzsvarosanas (starp ricibas
brivibu un tiesibu un likumigo intere$u aizsardzibu) procesa rezultatu, ko
veicis likumdevéjs. Sis process ir salidzinams ar to, ko dara tiesas, veicot
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neuzmanibas analizi, lai noteiktu prasitas ripibas standartu nereguléta dzi-
ves gadijuma (izsverot risku un rapibu). Tadéjadi teorétiski varétu izvirzit
sakotnéju apgalvojumu, ka $adas normas parkapuma izvértéjuma sapratigas
personas testa veikS§ana nemaz nebitu nepiecieSama. Tomér $ads secinajums
butu parsteidzigs vairaku iemeslu dél.

Rakstita tiesibu norma var saturét noteikumu, ka personai ir jarikojas ar
rapibu, proti, ka tai ir javeic zinami piesardzibas pasakumi, kas ir atbilstosi
konkreétajai situacijai, vai arl likumdevéja noteiktie prieksraksti var bat
nepilnigi vai nekonkréti (normas var biit ar dazadu abstrakcijas pakapi). Sada
gadijuma faktiski runa ir par neuzmanibu (vainu), kuras analize attiecigi batu
veicama. Tapat rakstita tiesibu norma var saturét noteikumu, ka personai ir
jagaranté noteikts rezultats (sikak neaprakstot personai veicamos pienakumus
ta sasnieg$ana), kas principa atbilst stingras atbildibas idejai, proti, personai
var iestaties atbildiba pat tad, ja ta ir rikojusies ka sapratiga persona konkré-
tajos apstaklos. Vél var buat normas, kas paredz pienakumu ievérot precizu
uzvedibas modeli (pieméram, aizliedzo$as normas).

Turklat butiska nozime ir ari tiesibu normas aizsardzibas mérkim
(Schutzzwecklehre — vacu val.)). Mérka noskaidro$anas procesa tiek meklétas
atbildes uz $adiem jautajumiem: kur$ ir aizsargats; kadu kaitéjumu normai
biitu janovérs; pret kadiem kauzaliem notikumiem persona ir pasargata. Si
doktrina ir atzita Latvijas tiesibu doktrina un ir analizéta ari masdienu Latvijas
tiesu praksé. Saja zina autors izpétijis arvalstu, jo ipasi Vacijas un Sveices civil-
tiesibu atzinas, ievérojot, ka $ajas valstis ir plasi atzita §1 maciba par normas
aizsardzibas mérki. Autors attiecigi secinajis, ka atkariba no ta, kada meéra
normas meérki ietilpst potenciala cietusa tiesibu un intereSu aizsardzibu, ir
atkarigs iespéjamajam tiesibu aizskaréjam izvirzamais pienakums veikt zina-
mus piesardzibas pasakumus. Atsevi§kos gadijumos normas mérkis var bat pat
izslégt jebkada kaitéjuma nodarisanas risku jeb sasniegt noteiktu rezultatu, kas
savukart nozimé to, ka faktiski jau sak darboties stingras atbildibas rezims.
Lidz ar to izdarams nakamais secinajums, ka normas aizsardzibas mérkis ne
tikai ir nesaraujami saistits ar neuzmanibu (pieméram, veicamo piesardzibas
pasakumu konteksta), bet ar normas aizsardzibas mérka palidzibu ari var
noteikt to, kur$ no atbildibas modeliem (vainas vai stingrais) vispar konkrétaja
situacija ir piemeérojams.

Rikosanas atbilstosi aizliedzo$ai normai ne vienmér atbrivo personu no
visparéja riipibas standarta ievéro$anas. Ja sapratiga persona konkrétajos aps-
taklos var paredzét, ka specifisku normu prasibu ievéro$ana ir nepietiekama
un kur konkréta norma atstaj zinamu ricibas brivibu, tad personai konkreé-
taja situacija ir japielieto $i ricibas briviba ta, ka to daritu sapratiga persona.
Vienlaikus autors uzsver, ka $ada veida atbildiba par tiesibu normas noteikta
uzvedibas modela (aréju) ievéro$anu butu nosakama tikai iznémuma veida,
arkartigi piesardzigi analiz&jot visus relevantos apstaklus, tostarp sapratigas
personas spéju paredzét to, ka normativi regulétie piesardzibas pasakumi
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nebiis pietiekami, ka ari to, ka norma satur attiecigu ricibas brivibas ietvaru,
attieciba uz kuru batu piemérojams sapratigas personas tests.

Izpétot tiesu praksi, konstatéjams, ka Latvijas tiesu praksé nereti vérojama
paradiba, ka tiesibu normas noteiktie pienikumi “nodrosinat”, pieméram,
drosibu, vai noteiktu objektu stavokli tiek interpretéti ka pienakums garan-
tét noteiktu rezultatu jeb tiek piemérota stingra atbildiba (sk., pieméram,
CL 1084. panta pirmo dalu, kas regulé ékas ipasnieka atbildibu), nevértéjot
tiesibu aizskaréja veiktos piesardzibas pasaikumus. Saja zina neviennozimiga
tiesu prakse sastopama dzivoklu nopludinasanas lietas, kuras pamata faktiski
piemérota atbildiba par risku jeb stingra atbildiba, tac¢u vienlaikus sastopami
tiesu nolémumi, atbilstosi kuriem tiek nemti véra ari dzivokla ipasnieka veiktie
piesardzibas pasakumi, t. i., vértéta vaina.

Zinasanas un prasmes, objektivais un subjektivais
tests, atskirigie prasitas rapibas standarti

Neuzmanibas ieks$éjais aspekts satur divus elementus: zina§anas un pras-
mes. Sis galvenokart nav subjektivs jautajums (proti, ko tiedi iespéjamais tiesibu
aizskaréjs zinaja vai ari kadas bija vina prasmes), bet gan objektivs jautajums
(kadam zina$anam un prasmém iesp&jamajam tiesibu aizskaréjam, ievietojot
vina vieta sapratigo personu, bija japiemit). Nosakot prasito zinaSanu un pras-
mju limeni, kas attiecinama uz sapratigo personu tiesibu aizskaréja vieta, ari
$eit ir janem véra bridis tiesi pirms notikuma (proti, jaraugas ex ante perspek-
tiva). Lidz ar to, nosakot prasito zina$anu un prasmju limeni, ir janem véra
tostarp ta zinatniska un tehnologiska attistiba, kada ta bija Isi pirms kaitigo
seku izraiso$a notikuma. NepiecieSamajam zinaganam jaattiecas uz kaitéjuma
iestasanas risku (ta nopietnibu un iespéjamibu). Turklat §is zinasanas jaattie-
cina visparéja veida, proti, prasitajam zina$anam nav jaattiecas uz notikumu
secibu, kas radija kaitéjumu, bet gan uz kaitéjuma veidu. Ari prasmém, tapat
ka zinaganam, ir jabut attiecinatam visparéja veida, proti, nevis uz iespéjam
izvairities no konkréta kaitéjuma riska vai mazinat to, bet tikai uz iespéjam
izvairities no negadijuma ka tada.

Zinaanas un prasmes var tikt aplikotas no objektivas un subjektivas
perspektivas. Péc visparéja principa Eiropas valstu nacionalajas privattiesibu
sistémas (arl Latvija) galvenokart izmanto objektivo testu, subjektivo testu
pielietojot vien iznémuma gadijumos. Tomér Latvijas tiesu praksé sastopami
arl gadijumi, kuros abi testi ir tikusi sajaukti. Pieméram, no vienas puses,
tiesai nemot véra, ka cietusais pieder pie konkrétas personu grupas specia-
listiem, tomér, no otras puses, vienlaikus nemot véra pasas cietusas personas
subjektivas spéjas paredzét kaitéjuma iestasanas risku (pieméram, analizéjot
ta uzkrato pieredzi attiecigaja joma). Jauzsver, ka subjektivais tests nav pilniba
ignoréjams. Te jaatzimé, pieméram, bérni lidz 7 gadu vecumam un personas
ar psihiskiem un garigiem traucéjumiem. Uz $iem subjektiem atbilstosi CL
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nevar attiecinat objektivo sapratigas personas testu, jo tas gluzi vienkarsi nevar
sasniegt $o prasitas ripibas standartu. Vainas jédziens pieprasa, ka tiesibu aiz-
skaréjam ir jabat spéjigam saprast savas ricibas nozimi un vadit to, lai attiecigi
tas spétu uzvesties citadak.

Seit autors, atsaucoties uz tiesibu literatiira paustajiem viedokliem, argu-
menté, kapéc zinasanas un prasmes ir jaapliko no objektivas, nevis subjek-
tivas perspektivas. Pirmkart, subjektivais tests rada praktiskas problémas, jo
tiesnesim ir jaizvérté tas, ko iespéjamais tiesibu aizskaréjs zinaja un kadas
bija vina prasmes, veicot attiecigas aktivitates. Minétaja kontekstd autors
noradijis ari uz Latvijas tiesu praksé sastopamo pieeju $aja aspekta. Otrkart,
subjektivais tests sajauc deliktu un noziedzigu nodarijumu. Seit jaatzimé, ka
vésturiski romiesu tiesibas arpusligumiska tiesibu aizskaruma un nozieguma
jédzieni sakotnéji netika noskirti un abi tiesibu parkapumu veidi tika paklauti
vienotai saistibai — deliktam (delictum - latinu val.). Deliktu tiesibu meérkis
sakotnéji bija ne tikai kompensét cietusajam kaitéjumu, bet ari sodit nodari-
taju, kur pédéja funkcija musdienas raksturiga vairs tikai kriminaltiesibam.
Minétais apsvérums izskaidro to, kapéc ari Latvijas Kriminallikuma ietvertas
lidziga nosaukuma (bet at$kirigas satura zina) vainas formas. Treskart, péc
visparéja principa civiltiesiska atbildiba neietver moralu spriedumu par tiesibu
aizskargja ricibu. Ta ir bazéta uz socialu atbildibu. Iebildumi pret subjektivo
testu reducéjas uz to, ka §is tests parak lielu uzsvaru liek uz iesp&jamo tiesibu
aizskaréju un ta ricibas brivibu, un ka attiecigi ir grati pienaciga veida npemt
véra cietusa intereses.

Sapratiga persona tiek “veidota” atkariba no personas izdaritas ricibas rak-
stura. Ikdiena cilvéki ienem dazadas lomas. Viens un tas pats cilvéks var but
autovaditajs, dazreiz eksperts un profesionalis, tad amatieris, un, visbeidzot,
ari nelietpratéjs. Tatad standarta noteik$ana liela nozime ir konkréta bridi
ienemtajai socialajai lomai, kas izskaidro, kapéc viena situacija ir nepieciesa-
mas labakas zinaganas un prasmes neka cita situacija (kas ari vélreiz pamato
§1 kritérija vértésanas ex ante perspektiva nepieciesamibu). Ta, pieméram, $eit
analizéta Latvijas tiesu prakse pilnvarnieka atbildibas jautajumos, ka rezultata
tika konstatéts, ka pilnvarniekam tiek izvirzits paaugstinats riipibas standarts,
nereti pat piemérot apgriezto pieradiSanas pienakumu (vainas prezumpciju),
$aja zina nemot véra pilnvarojuma tiesiskajam attiecibam piemito$o Ipasas
uzticé$anas raksturu.

Si standarta adaptiva ipasiba nozimé to, ka cilvéki var palauties uz to,
ka neviens neuzsaks tadu aktivitati, par kuru tam nebis atbilsto$u zinasanu
un prasmju. Idejiski fokuss ir likts uz to, ka veikta riciba tiek salidzinata ar
sapratigu dalibnieku no attiecigas grupas. Seit ir svarigi atzimét, ka minétais
standarts piemérojams tikai uz tam aktivitatém, kuras pieprasa $adas attieci-
gas grupas profesionala zinasanas un prasmes. Turklat svarigi ir ari tas, vai
konkreéta persona uzstajas (prezenté sevi) ka attiecigas jomas specialists vai ari
ta uzpemas attieciga specialista aktivitasu veikSanu.
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2.4. Tre3a nodala “Rupjas neuzmanibas un launa
noluka jeédziens, to konstatésanas kritériji”

Tresaja nodala autors analizéjis vainas pakapes “rupja neuzmaniba” un
« - » - - VY . - . -V sy = e -
launs noluks”, ka ari $o vainas pakapju konstatésanas kritérijus. Tapat autors
sniedzis argumentaciju par to, kapéc bitu nepiecie$ams nodalit rupju neuzma-
nibu no launa noltaka. Sada seciba ari seko nodalas izklasts.

Rupjas neuzmantbas jédziens un tas konstatéSanas kritériji

Reizém (pieméram, noteiktos gadijumos ligumiskas atbildibas konteksta)
vajadzés “parvarét augstaku latinu”, t. i., biis jakonstaté vismaz rupja neuzma-
niba, lai piemérotu civiltiesisko atbildibu. Tipiski ar rupju neuzmanibu saprot
elementaras rupibas trakumu. Aplikojot CL 1645. panta pirmas dalas saturu,
konstatéjams, ka $§1 norma satur tris alternativas pazimes, kas var liecinat par
$o ievérojamo vai acimredzamo neatbilstibu prasitas ripibas standartam:
1) ja kads rikojas augstaka méra vieglpratigi un neverigi; 2) ja kads mazak
ripéjas par vinam uzticétam sve$am lietam un dariS$anam neka par savam
pasa; 3) ja kads uzsak tadu darbibu, kuras kaitigums un bistamiba nevaréja un
nedrikstéja palikt vinam nezinami.

Analizes gaita autors konstaté, ka pirmskietami varétu bat parprotams CL
1645. panta pirmas dalas formuléjums “uzsak tadu darbibu, kuras kaitigums
un bistamiba nevaréja un nedrikstéja palikt vipam nezinami” tada izpratné,
ka par rupju neuzmanibu per se bitu atzistama tadas ricibas uzsaksana, kuru
raksturo norma minétais kaitigums un bistamiba. Ta tas nebitu jasaprot.
Daudzas socialas un ekonomiskas aktivitates (pieméram, automasinu vadi$ana,
bistamu lietu izgatavo$ana) ir riskantas, tacu tas ir tikusas sociali akceptétas.
Attiecigi, personai veicot $adas aktivitates ka tadas, nevar uzskatit, ka persona
automatiski rikojas neuzmanigi.

Par rupju neuzmanibu var runat tikai tad, ja iepretim $im ievérojamajam
kaitéjuma briesmam persona neievéro attiecigu rapibu, neveic vajadzigos
piesardzibas pasakumus. Citiem vardiem, rupju neuzmanibu raksturo ieveé-
rojamaks disbalanss starp kaitéjuma iestasanas risku un personas veikto
ricibu prasitas rapibas konteksta, salidzinot ar vieglu neuzmanibu. Ka atzits
misdienu Latvijas tiesu praksé, rupju neuzmanibu var konstatét tad, ja tiesibu
aizskargjs ne tikai nav izradijis krietna un rapiga saimnieka ripibu un ¢aklibu
un tatad nav veicis apstakliem parasti atbilsto$us pasakumus, lai nerastos tie-
sibu parkapums, bet nav vispar neko darijis vai veicis tikai dazus nebutiskus,
formalus pasakumus, lai parkapums nenotiktu, vai, kaut ari nevéléedamies
negativas sekas, tomér ignoréjis drosibas pasakumus. Batiski uzsvért, ka ari
rupja neuzmaniba ir objektiva kategorija.

Izpétot Latvijas tiesu praksi, secinams, ka vairuma gadijumu tiesas rupjas
neuzmanibas pamato$anai izmantojusas pazimi “uzsak tadu darbibu, kuras
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kaitigums un bistamiba nevaréja un nedrikstéja palikt vinam nezinami”, kon-
statéjot tiesibu normas nostiprinatu drosibas pasakumu pilnigu ignorésanu
(kas tipiski vérojams darba stridos). Latvijas tiesu praksé rupja neuzmaniba
tapat nereti tiek konstatéta celu satiksmes negadijumu lietas.

Launa nolika jédziens un ta konstatéSanas kritériji

Gandriz vai par dogmu ir kluvusi izpratne, ka launa nolika jédziens
faktiski vienmér ir saistams ar personas psihisko attieksmi, motiviem, inte-
lektualajiem vai gribas aspektiem u. tml. apsvérumiem. Minéto tézi tiesibu
literatiira izmanto ka argumentu secinajumam, ka faktiski nav iespéams
izstradat vienotu un visaptverosu vainas definiciju, jo launs noliks vienmér
ir analizéjams caur dazadu subjektivu kritériju prizmu, turpreti neuzmaniba
jurisprudencé funkcioné ka objektiva kategorija, par ko $obrid, ja ta var teikt,
valda vienpratiba. Lidz ar to varétu secinat, ka launa noltaka izvérté$ana prasa
izsvért dazadus subjektivus kritérijus, kuriem pirmskietami ar kadam kon-
krétam un objektivam meérauklam ir visai maz sakara. Tomér autora veikta
analize liecina par pretéjo, proti, ka ariJauna nolaka konstatésanas kritériji péc
batibas ir objektiva rakstura. Vienlaikus jaatzimé princips, atbilstosi kuram
civiltiesiska atbildiba par launa nolika nodaritu kaité¢jumu nav apdrosinama,
tapéc $ada veida juridiska atbildiba tie$a veida un reizém, ka noradits tiesibu
literatara, pat “postosa veida” ietekmé tiesibu aizskaréju.

Izanalizéjot tiesu praksi un starpkaru perioda tiesibu doktrinu, ka ari rad-
niecigo civiltiesibu sistému - Vacijas un Sveices civiltiesibu atzinas, secinats,
ka izplatits Jauna nolika izpausmes veids ir tiesibu izlieto§ana un pienakumu
pildisana kaitésanas noltka (tatad pretéji labai ticibai), tacu ari $eit japatur
prata, ka ne jebkura tiesibu izlieto$ana pretéji labai ticibai, kas nebauda tiesisku
aizsardzibu, automatiski pieskaitama Jaunam nolikam. No otras puses, ka tas
atzits ari tiesu praksé, Jaunpratibas gadijuma nav labas ticibas. Bez tam tiesibu
izlieto$anas konteksta launa noluka kritérija kaité$anas mérkis méraukla ir
objektiva. Pieméram, kaitéSanas meérki ir iespéjams konstatét gadijuma, ja per-
sona savu tiesibu izlieto bez jebkadas objektivi aizsargajamas intereses, proti,
ja ir iespéjams pieradit, ka zindmai ricibai péc objektiviem lietas apstakliem
nevar but cita mérka ka vien nodarit citam kaitéjumu.

Nemot véra Vacijas civiltiesibu atzinas, ka ari musdienu Latvijas tiesu
praksi, secinats, ka launa nolika konstatésanas kritériji ir: 1) personas apzinata
(tisa) riciba (kas aptver ka a) darbibu, ta b) bezdarbibu), 2) kuras rezultata 3) citai
personai radies a) gribéts juridiski nozimigs kaitéjums vai ari b) tads juridiski
nozimigs kaitéjums, kura iestasanas varbutibu i persona apzinajas jeb paredzéja
(pielava). Apzinatas (tias) ricibas kritériju Seit var konstituét ari personas riciba
pretéji labiem tikumiem, un $ados gadijumos, lidzigi ka neuzmanibas konteksta,
par pamatu janem sapratigas personas tests attiecigos faktiskajos apstaklos.
Tiesibu piemérotajs nevar vadities péc savas iek$éjas krietnuma parliecibas.
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Tapat secinats, ka apzinatu (tiSu) ricibu (tapat ka kaitéjuma gribésanu)
raksturo objektivi konstatéjami apstakli. Visbiezak par personas launu
nolaku liecina tas informétiba par kadiem juridiski butiskiem apstakliem,
kas ir kaitéjuma nodariSanas pamata, tacu, neraugoties uz Siem apstakliem,
persona rikojas. Lidz ar to Jauna noliika jédziens §ada izpratné tuvinas lietu
tiesibas zinamajam launticibas jédzienam, kas koncentréta veida definéjams
ka personas zinasana (vai kurai vajadzéja zinat) par noteiktiem tiesiskiem
$kérsliem vai trikumiem. Tapat par personas launu noliku var liecinat tadas
objektivas pazimes ka tiesibu aizskaréja izmantotie lidzekli, panémieni,
ricibas sistematiskums (planveidigums), tas saskanotiba, ka ari §is personas
meérkis. Reizém par launu nolaku liecina tiesibu aizskaréja panaktais rezul-
tats, pieméram, tiesibu aizskaréja iegtitais labums. Minétas objektivas pazi-
mes vienmér jaskata savstarpéja kopsakariba, jo ta var nonakt pie situacijas
kopainas, tostarp pie secinajuma, ka persona rikojusies ar launu nolitku. So
tézi butiba apstiprina ari pastavos$a Latvijas tiesu judikatara. Lidz ar to nevar
piekrist Latvijas tiesibu literatiira noraditajam, ka personas vainas formas
nodoma veida pieradisana var but komplicéta psihiskas attieksmes izzinas
gratibu dé], kas praksé var izradities gandriz neiespéjami un nesameérigi
apgratino$i prasitajam, un ka tapéc nav iespéjams izstradat vienotu vainas
definiciju.

Rupjas neuzmantbas un launa noliika noSkiruma nepiecieSamiba

Izpétot attiecinamo tiesu praksi, konstatéts, ka Latvijas tiesu praksé
dazreiz vérojama tendence rupju neuzmanibu pielidzinat launam nolakam,
proti, ka tas ir batiba viens un tas pats jédziens. Pirmskietami varétu teikt,
ka $ads uzskats ir pamatots, jo Civillikuma 1645. panta otra dala noteic, ka
“zaudéjumu atlidzibas un citu civiltiesisku seku zina rupja neuzmaniba pilnigi
pielidzinama Jaunam nolikam”. Turklat atseviskos tiesu prakses pieméros
tiesas nevis tikai vienkarsi “pielidzina” §is vainas pakapes vienu otrai, bet ari
faktiski atmet rupjas neuzmanibas kritérijus, attiecigi vadoties tikai péc launa
noliika konstaté$anas pazimém. Tomér $ada pieeja nav pamatota.

Attiecigi, veicot tiesibu avotu analizi, jo seviski aplikojot bagatigo starp-
karu perioda tiesu praksi un romiesu tiesibu avotus, autors secinajis: ja kada CL
norma paredz, ka, izmantojot CL 1645. panta otras dalas retoriku, “civiltiesisko
seku zina” butiska ir viena konkréta vainas pakape (pieméram, launs noliks CL
1642., 1643. panta un 1776. panta otras dalas konteksta), tad $ads noskirums
starp rupju neuzmanibu un launu noltiku klast vitali nepiecie$ams. Lidz ar to
$§is CL 1645. panta otraja dala ietvertais vienadojums ir attiecinams tikai uz
tiem gadijumiem, kur CL normas rupja neuzmaniba un launs noliks tiesisko
seku zina tiek nostaditi lidzvértigas kategorijas. Tadéjadi Seit nav pamata runat
par $o vienadojamu ka visparéju principu. Lidz ar to CL 1645. panta otra dala
ir formuléta neveiksmigi un zinima méra pat pirmskietami maldina. Si CL
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norma butu viennozimigaka, ja tas nosléguma sekotu piebilde “attieciga vieta
noraditos gadijumos”, lidzigi ka CL 1647. panta.

2.5. Ceturta nodala “Vaina un vainas pakapes
ligumiskas atbildibas pieméro$ana”

Ceturtaja nodala autors méginaja rast atbildes $adiem jautajumiem:

1) Vai un kados gadijumos ligumiskas atbildibas piemérosana varétu bt
nozime ligumslédzéja neuzmanibas (vainas) pielavumam?

2) Jaatbilde uz pirmo jautajumu ir apstiprinosa - vai tada gadijuma ligumtie-
sibas varétu but pamats runat par visparéju principu vai tomer tikai izneé-
muma gadjjumiem, kuros butu analizéjama ligumslédzéja neuzmaniba
(vaina)? Seit ir bitiski uzsveért, ka deliktu tiesibas neuzmanibas pielavums
ir atbildibas pieméro$anas fundaments.

3) Ja atbilde uz pirmo jautajumu ir apstiprino$a — kadi elementi un kritériji
veido neuzmanibas (vainas) jédziena saturu ligumtiesibas? Vai neuzma-
nibas saturs ligumtiesibas un deliktu tiesibas atSkiras? Te janorada uz
praksé dazreiz novérotam situacijam, kuras tiek méginats deliktu tiesibas
atzitos neuzmanibas kritérijus tie$a un nepastarpinata veida piemérot ari
ligumtiesibas.

Noskaidrot atbildes uz ieprieks izvirzitajiem jautajumiem ir svarigi ari citu
juridiski teorétisku apsvérumu dél, tostarp prasijjumu konkurences konteksta,
jo reizém izveidojas situacijas, kuras cietusajam (ligumslédzéjam) pieder
prasijums ka uz liguma, ta ari uz delikta pamata. Péc visparéja principa abi
prasijjumu veidi viens otru savstarpéji neizslédz (jeb pastav t. s. “briva konku-
rence”), lidz ar to cietu$ajam (ligumslédzéjam) pieder izvéles tiesiba attieciba
uz kuru no $iem diviem juridiskajiem pamatiem balstit izvirzamo prasijumu.
Prasijumu konkurences aspekts var klat bitisks, ja vainas (tas pamatfor-
mas “neuzmaniba”) saturs un tas konstatésanas kritériji deliktu tiesibas un
ligumtiesibas atskiras, jo tada gadijuma cietu$ajam (ligumslédzéjam) varétu
but (pieméram, no pieradi$anas viedokla) izdevigak celt prasibu, balstot savu
prasijumu uz vienu no Siem diviem juridiskajiem pamatiem.

Saja nodala autors ari argumenté to, kapéc ligumtiesibu konteksta civiltie-
siska atbildiba batu janoskir no cita civiltiesiska aizsardzibas lidzekla - liguma
izpildes prasijuma. Sis nodkirums ir bitisks, jo tiesibu literatiira abus minétos
civiltiesiskas aizsardzibas lidzeklus reizém médz aplikot vienlaikus, tos seviski
neizdalot, kas savukart var novest pie nepareizas vainas izpratnes kada kon-
kréta atbildibas jautajuma. So tézi autors ilustré ar CL 1776. panta, kas regulé
cietu$a pienakumu mazinat zaudéjumus, piemérosanu. Proti, §1 tiesibu norma
attiecas tikai un vienigi uz civiltiesiskas atbildibas jautajumu, precizak, uz
zaudéjumu atlidzinasanas jautdjumu. Tomér ta nav piemérojama attieciba uz
liguma izpildes prasijumiem. S doma pamatojas tézé, ka péc visparéja principa
kreditora tiesibas prasit liguma saistibas izpildi nevar tikt revidétas no tiesas

32



puses, mekléjot “trukumus” kreditora (ka cietusa ligumpartnera) darbibas.
Vienigais visparéjo normu gadijums CL, kas var apturét liguma saistoso spéku
par sliktu kreditoram, ir CL 1591. pants, kas paredz liguma neizpildi$anas
ierunas tiesibu. Tacu ari tad $ada jeruna var tikt izmantota tikai tad, ja kredi-
tors nepilda kadu savu pienakumu, nevis izmanto tiesibas.

Attiecigi, izanalizéjot tostarp Latvijas, Vacijas un Sveices civiltiesibu
atzinas, ka ari Eiropas kopéjas ligumtiesibu attistibas tendences, secinats,
ka ligumtiesibas civiltiesiska atbildiba iestajas par paradnieka ligumiskas
saistibas parkapumu, kas zinamos gadijumos pieprasa neuzmanibas (vainas)
izvérté$anu, proti, analizi, vai paradnieks rikojies atbilstosi prasitas rupibas
standartam. Vienlaikus jaatzimé, ka $ados gadijumos butu piemeérojama
visparéja neuzmanibas (vainas) prezumpcija, ja saistibas priek$mets atbilst
pienakumam pielikt visas sapratigas piules. Minétais izvértéjums bitu veicams
ne tikai CL 1649. panta otraja dala noteiktajos gadijumos (proti, kad to tiesi
nosaka likums), bet ari gadijumos, kad tas izriet no pusu pieligtajiem liguma
noteikumiem (ta satura) vai noslégta liguma (saistibas priekSmeta) juridiska
rakstura (CL 1785. pants).

Saja zina noderigas ir Vacijas un Sveices ligumtiesibu teorétiskas atzinas,
ka ari anglo-sak$u un romanu-germanu tiesibu sistémas atzita doktrina par 1)
pienakumu pielikt visas sapratigas piles un 2) pienakumu sasniegt noteiktu
rezultatu. Caur minéta saistibu iedalijuma prizmu autors $aja nodala analizéjis
vairakas CL normas, kas regulé atbildibu noteiktos ligumu veidos. Ta, piemeé-
ram, maksajumu saistibas, uznémeéja saistibas izgatavot noteiktu lietu darbojas
stingras atbildibas rezims, savukart attieciba uz, pieméram, pilnvarnieka
darbibim piemérojams vainas princips. So saistibu iedalijumu autors darba
ilustréjis ar vairakiem piemériem. Ta, pieméram, visvienkarsak saistibu pielikt
visas sapratigas ptles varétu raksturot ar arstniecibas pakalpojumu pieméru,
kura arstam, veicot pacientam operaciju, ir pienakums ievérot visu no vina
prasito rapibu. Arsts parastos apstaklos civiltiesiski neatbildés, ja, neraugoties
uz §1s (klasiski paaugstinatas) rapibas ievéro$anu, pacients operacijas rezultata
tomér neizveselotos. Tapat klients nevarétu parmest savam advokatam, ka tam
uzticéta tiesvediba ir noslégusies ar klientam nelabvéligu tiesas noléemumu
(proti, advokats nav panacis noteiktu rezultatu), ja vien advokats, protams, bis
pielicis visas sapratigas pules un prasmes, ko no vina attiecigajos apstaklos
varétu prasit.

Saja zina nodala apliikoti ari specifiski ligumiskas atbildibas aspekti, pie-
meéram, autors analizé koliziju starp CL 1657. (“tiesa var atsvabinat paradnieku
no vinam neizdevigam nokavéjuma sekam ari citos gadijumos, kad vinu nevar
vainot ne uzmanibas trikuma, ne vispar vieglpratiba vai nolaidiba, vai kad
izpildiana nav notikusi neparvaramas varas dé|”) un 1774. pantu (“Nejauss
zaudéjums nevienam nav jaatlidzina. Tadél, ja nejauss $kérslis kavé kadu izpil-
dit uznemto saistibu, jaatzist, it ka vin$ batu to izpildijis, ja vien vins liguma
nav uzpémies nejausibas risku”). Proti, ja kaitéjumu kreditoram izraisijis
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paradnieka nokavéjums, kura iemesls ir, pieméram, neparvarama vara, tad
atbilstosi CL 1657. pantam $ada gadijuma paradnieks par $adu kaitéjumu bas
atbildigs, ja vien tiesa no $im nelabvéligajaim nokavéjuma sekam paradnieku
neatbrivos, savukart atbilsto$i CL 1774. pantam paradnieks par $adu kaitéjumu
neatbild automatiski (paturot prata, ka neparvarama vara tipiski kalpo par
atbildibu izsledzosu apstakli ari stingras atbildibas modeli). Turklat o divu
normu kolizija var bat aktuala ne tikai gadijuma, kad paradnieks ir kavéjis
saistibas izpildisanu.

Ja $o koliziju risinatu péc tiesibu teorija atzitajam juridiskajam meto-
dém, butu jasecina, ka CL 1774. pants ir speciala tiesibu norma iepretim CL
1657. pantam, jo CL 1774. pants Ipasi regulé kaitéjuma atlidzinasanas jautajumu,
savukart CL 1657. pants regulé dazadas nelabvéligas nokavéjuma sekas, tostarp
minéto kaitéjuma atlidzinasanas jautdjumu. Lai novérstu $o normu iespéjamo
koliziju un secigi jebkadas $aubas $o divu tiesibu normu piemérosana, te batu
vélamas attiecigas izmainas CL, un konkréti, CL 1657. panta butu nepiecie$ams
precizéjums attieciba uz “neizdevigo nokavéjuma seku” saturu, izslédzot no ta
kaitéjumu atlidzina$anas pienakumu. Sads reguléjums saskanétu, cita starpa,
ar iepriek$ aplukotajam tiesibu literataras atzinam, kas reducéjas uz tézi, ka
kaitéjuma atlidzinasanas pienakums var iestaties tikai vainigam paradniekam.

Saja nodala autors akcenté pusu privatautonomijas lomu ligumiskas
atbildibas piemeérosana. Atbilsto$i privatautonomijai lidz&ji definé izpildamo
saistibu, no kuras savukart izriet prasitas rapibas standarta saturs. Puses var
ligumiski pastiprinat vai mikstinat likuma noteikto atbildibas modeli, tostarp
pieligt stingras atbildibas rezimu, ievérojot imperativo normu prasibas. Saja
zina svariga nozime ir ligumiskas garantijas instititam. Nemot véra §is stin-
gras atbildibas grupas saistibas, visparéjo vainas (neuzmanibas) prezumpciju
(ja saistibas priek$mets atbilst pienakumam pielikt visas sapratigas pules), ka
ari apstakli, ka tipiski puses privatautonomijas ietvaros nosaka precizu pusu
uzvedibas modeli (kas nav iespéjams delikta gadijuma), ka rezultata nereti
pieligstot ari stingro atbildibu, secinats, ka praksé ligumiskas atbildibas piemeé-
ro$ana vainas institlts nesagada seviskas problémas, ievérojot, ka lidz vainas
(neuzmanibas) analizei praksé nonak salidzino$i reti.

Tapat $aja sakara secinats, ka minéto apsvérumu dé] nav un nevar bt
sekmiga diskusija par to, vai ligumtiesibas no CL viedokla valda stingras atbil-
dibas koncepcija, vai tomér visparéjas atbildibas (vainas) koncepcija. Drizak
jaatzist, ka neviena no abam koncepcijaim nedominé un ta vieta pastav jaukta
atbildibas sistéma. Jo seviski nemot véra to, ka abu koncepciju robezskirtne ir
loti trausla. Drizak diskusiju fokusa batu jabut ligumiskas neuzmanibas krité-
rijiem. Gadijumos, kad izvértéjama paradnieka vaina, darbojas sapratigas per-
sonas tests, kas ligumtiesibas darbojas 1idzigi ka deliktu tiesibas, bet noteikti
ne identiski. Ligumtiesibas izmanto generalklauzulu “vidusméra paradnieks
konkreétaja situacija” (pieméram, vidusméra glabatajs konkreétajos apstaklos,
turklat $aja zina svarigi batu ari noskaidrot, vai glabatajs konkrétaja situacija

34



ir vai nav komersants, ievérojot, ka komersantiem izvirzams augstaks prasitas
rapibas standarts). Neuzmanibas pamatkritériji ir 1idzigi ka deliktu tiesibas
(kaitéjuma paredzamiba un novérsamiba). Lai ari pamatkritériji jédzieniski ir
tie pasi, tomér saturiski tie nav identiski (pieméram, paredzamibas konteksta).
Seit jaatzimé, ka Latvijas tiesu praksé ligumtiesibu stridos médz nemt véra
ari tadus deliktu tiesibas atzitus neuzmanibas vértéSanas kritérijus ka darbi-
bas bistamiba, pieejamie piesardzibas pasakumi, iesaistito personu attiecibu
tuvums vai savstarpéja ipasa uzticé$anas (palausanas).

2.6. Piekta nodala “Vainas un attaisnojumu koncepcijas,
prettiesiskas ricibas jédziena un vainas pakapju
iedalijuma nozime civiltiesiskas atbildibas sistema”

Piektajanodalaautorssniedzapkopojo$uargumentaciju par vainasun vainas
pakapju izpratni un lomu civiltiesiskas atbildibas pieméro$ana, vispirms vértéjot
attaisnojumu koncepcijas un vainas koncepcijas piemérotibu Latvijas civiltiesi-
bam (ka deliktu tiesibas, ta ligumtiesibas), apskatot $o jautajumu kopsakara ar
pieradi$anas pienakuma problematiku. Tad autors sniedz savu vértéjumu civil-
tiesiskas atbildibas prieks$noteikumiem, $aja konteksta piedavajot savu redzé-
jumu attieciba uz vainas un prettiesiskuma vietu atbildibas sistéma. Noslédzot,
autors argumenté vainas pakapju iedalijuma nozimi civiltiesiskas atbildibas
konteksta. Idejiski $aja noslédzosaja nodala autors mégina sniegt atbildes uz
pirmaja nodala identificétajiem probléjautdjumiem vainas jédziena konteksta.

Vainas un attaisnojumu koncepcijas,
pieradisanas pienakuma problematika

Attiecigi autors vispirms analizé attaisnojumu un vainas koncepcijas,
noradot uz $o koncepciju butiskakajam atskiribam. Autors konstaté, ka
viena no $adam at$kiribam ir saistita ar pieradi$anas pienakumu, $aja sakara
batisku uzmanibu pievérSot CL 1644. panta pirmajai dalai (“kas otram nodara
kaitéjumu bez launa nolika, ja vin$ par So kaitéjumu ir vainojams, pielaiz
neuzmanibu”), ka ari korespondéjosas BVCK normas analizei, plasi aplakojot
starpkaru perioda Latvijas tiesu praksi. Attiecigi autors nonacis pie slédziena,
ka patiesiba nedz BVCK, nedz CL nav iestradata visparéja vainas prezump-
cija. Sada vainas prezumpcija tika paredzéta expressis verbis Latvijas PSR
Civilkodeksa normas, tomeér péc neatkaribas atjauno$anas $Is normas netika
parpemtas atjaunotaja 1937. gada CL. Neraugoties uz minéto, péc CL spéka
atjaunosanas citi tiesibu zinatnieki $o Latvijas PSR Civilkodeksa nostiprinato
poziciju ir nekritiski parpémusi. Vienlaikus, nemot véra tostarp radniecigo
civiltiesibu sistému (Vacijas un Sveices civiltiesibu) atzinas, autors noraida
ideju, ka $ada visparéja vaina prezumpcija vispar nebatu iederiga Latvijas
civiltiesibas. Seit batisks kliist ligumtiesibu un deliktu tiesibu dalijums.
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Proti, $aja konteksta autors secinajis, ka Latvijas civiltiesiskas atbildibas
sistéma vieta atrodas abam - gan vainas, gan attaisnojumu - koncepcijam.
Vainas koncepcija ir piemérota deliktu tiesibam, savukart attaisnojumu
koncepcija - ligumtiesibam. Proti, deliktu tiesibas vaina (neuzmaniba) jeb
personas izdaritas ricibas neatbilstiba prasitas riipibas standartam ir japierada
cietu$ajam. Savukart tiesibu aizskaréjam ir japierada, ka konstatéjams kads no
atbildibu (vainu plagaka nozimé) izslédzosiem apstakliem, pieméram, atlauta
pasaizstaviba vai nejauss $kérslis. Sos apstaklus var dévét ari par attaisno-
jumiem, tomér nemainot vainas koncepcijas butibu. Turklat Seit jaatzime,
ka $ads modelis deliktu tiesibas pastav ka visparéjais princips, jo atseviskos,
likuma noteiktajos gadijumos deliktu tiesibas pastav vainas prezumpcija vai
pat stingras atbildibas modelis.

Savukart ligumtiesibas ir fokusétas uz tiesibu aizskargja (ligumparkapéja)
attaisnojumiem, bet ari $eit nedrikst atmest vainas jédzienu. Gadijumos, kad
parkaptas saistibas raksturs atbilst pienakumam pielikt visas sapratigas piles
aktivas darbibas veida, ka attaisnojumus var kalpot ari neuzmanibas (vainas)
neesiba (tadéjadi radot iespéju atspékot neuzmanibas prezumpciju). Turpreti,
kad parkaptas saistibas raksturs atbilst pienakumam sasniegt noteiktu rezultatu,
ka attaisnojums var kalpot nejauss $kérslis. Sados gadijumos nepietiks ar to, ja
ligumparkapéjs pieradis ta ricibas atbilstibu prasitajai riipibai, jo neuzmanibas
neesiba saistibas sasniegt noteiktu rezultatu neizpildé parasti nebiis juridiskas
nozimes. Uz to, ka attaisnojumu koncepcija ir piemérota ligumtiesibam, bet ne
deliktu tiesibam, norada ari apsvérums, ka $is koncepcijas piekritéji nereti atsau-
kusies uz UNIDROIT Starptautisko komercligumu principiem, ELTP un citiem
starptautiskajiem ligumtiesibu avotiem. Seit jauzsver, ka minétie avoti, kas uzvaru
liek uz ricibas attaisnojumiem, attiecas uz ligumtiesibam, nevis deliktu tiesibam.

Tapat $aja apaksnodala secinats, ka CL 1644. panta pirma dala prasa pre-
cizéjumus, pirmkart, attieciba uz visparéjas vainas prezumpcijas pastavésanu,
un, otrkart, attieciba uz $adas prezumpcijas piemeéros$anas sféru, proti, vai sada
prezumpcija darbojas tikai ligumtiesibas vai ari deliktu tiesibas. Autora ieskata
ligumtiesibas butu japieméro visparéja vainas prezumpcija (gadijumos, kad
saistibas priek$mets atbilst pienakumam pielikt visas sapratigas pules aktivas
darbibas veida), kuru atbildétajam butu iespéja atspékot, savukart delikta
gadijuma pieradi$anas nasta biitu atstdjama uz prasitaja (cietusa) pleciem. Sada
izpratne atbilstu Latvijas civiltiesibam radniecigo ligumtiesibu sistému (Vacijas
un Sveices) regulégjumiem, ka ari visparéjiem principiem par pieradisanas nas-
tas sadali, tostarp tézei, ka pieradiSanas pienakumam batu jagulstas uz to pusi,
kuras sfera atrodas stridigie apstakli (ligumiskas saistibas parkapuma apstakli
tipiski atrodas paradnieka, nevis kreditora varas sféra). Jateic, ka jau $obrid
Latvijas tiesu praksé vérojama tendence ligumtiesibu stridos piemérot vainas
(neuzmanibas) prezumpciju.

Savukart, ja saistibas priek$mets izpauzas bezdarbiba, tad pieradi$anas pie-
nakums bitu atstajams uz cietusa lidzéja pleciem. Seit japatur prata, ka deliktu
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tiesibas péc visparéja principa pieradiSanas pienakums gulstas uz cietuo ari
tad, ja tas tiesibu aizskaréjam parmet bezdarbibu. Autora ieskata, saistibas,
kuras priek$mets izpauzas bezdarbiba, parkapumu cietu$ajam lidzéjam butu
relativi vienkar$ak pieradit neka cietusajam delikta gadijuma pieradit tiesibu
aizskaréja bezdarbibu ka neuzmanibu, ievérojot, ka bezdarbibas ka saistibas
parkapums jau ka tads idejiski ir galvenokart saistams ar noteiktu aktivu
ligumparkapéja ricibu. Ta, pieméram, personai A sniedzot pakalpojumus
sava agraka ligumpartnera B konkurentam C, ar aktivu ricibu (pakalpojumu
snieg§anu par labu C) tiek parkapta starp A un B pieligta nekonkurésanas
saistiba, kuras priek$mets izpauzas bezdarbiba. Lidz ar to $ads pieradisanas
nastas sadalijums, autora ieskata, buitu taisnigs un samerigs.

Apaksnodalas nosléguma autors pamato ideju, ka visparéjas vainas pre-
zumpcijas (un tadéjadi ari attaisnojumu teorijas) ievieSana deliktu tiesibas
veicinatu gadijumus, kad cietusais varétu vien noradit uz jebkuru personu
un likt tai uzradit attaisnojumus (neparvarama vara, atlauta pasaizstaviba
utt.). Vainas teorija, kas neparedz visparéju vainas prezumpciju, $adu iespé&ju
nepielautu. Atbilstosi vainas teorijai cietu$ajam ir jauzrada iesp&jama tiesibu
aizskaréja prasitas rapibas standarta parkapums (vaina). Vienlaikus buatiski
atzimét, ka vainas teorija nenoliedz pilniba vainas prezumpcijas (vai stingras
atbildibas) nepiecie$amibu, ta¢u $adiem specifiskiem atbildibas modeliem
batu jafunkcioné tikai likuma tiesi noteiktajos gadijumos. Likuma noteikto
prezumpciju ietvaros ir skaidri identificéjams subjekts, kam prasit pieradit
rapibas ievéro$anu (dzivnieka turétajs, kapitalsabiedribas valdes loceklis,
ligumtiesibas ligumpartneris utt.). Proti, ir saredzama kada juridiska piesaiste,
kas dod tiesibas kaut ko sakotnéji parmest konkrétajam subjektam. Lidz ar to
vainas prezumpciju (un secigi ari attaisnojumu teoriju), autora ieskata, nevar
padarit par absolatu principu.

Vaina, prettiesiska riciba un civiltiesiskas
atbildtbas priekSnoteikumi

Apkopojot jau iepriekséjas nodalas paustos autora secindjums, autors
izvirza tézi, ka visparéja atbildibas (vainas) modeli pirmais atbildibas par
deliktu priek$noteikums ir vaina, proti, prasitas rapibas standarta neievérosana
neatlautas vainas pakapes (neuzmanibas vai launa nolika) veida. So prasitas
ripibas standartu nosaka galvenokart divos veidos: 1) ar krietna un rapiga
saimnieka klauzulas jeb sapratigas personas testa palidzibu, kur idejiski tiek
izsvérts kaitéjuma iestaganas risks iepretim nepiecieSamajai rapibai (veicama-
jiem piesardzibas pasakumiem); 2) ar tiesibu norma noteikta uzvedibas modela
palidzibu, vienlaikus ievérojot normas aizsardzibas mérki. Nav izslégta abu
$o prasitas rupibas standarta noteik$anas metozu kombinacija, pieméram, ja
piemérojama tiesibu norma paredz sapratigu piesardzibas pasakumu veik$anas
pienakumu vai arilikumdevéja noteiktie prieksraksti ir nepilnigi vai nekonkréti.
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Izvirzot $adu vienotu deliktatbildibas pirmo prieksnoteikumu, Latvijas
deliktu tiesibas tuvinatos Eiropas kopéjam deliktu tiesibu attistibas tenden-
cém, kuras kopuma saskatama monisma pieeja, proti, vienota vainas jédziena
pielietosana, ar ko saprot prasitas riipibas standarta parkapsanu (neuzmani-
bas vai nolika veida) (EDTP, DCFR). Latvijas tiesibu konteksta jauzsver, ka
minétais piedavajums nebit nav uzskatams par revolucionaru. Sadi vaina ka
objektiva kategorija un patstavigs atbildibas prieksnoteikums tika saprasts ari
starpkaru perioda Latvijas civiltiesibas, piemérojot ka BVCK, ta ari CL nor-
mas, kuras ietverts vainas princips. Vienlaikus $ada vienota vainas jédziena
pieeja noveérstu problémas, kas tipiski rodas tajas privattiesibu sistémas, kuras
vaina un prettiesiska riciba ir strikti nodaliti koncepti. T4, pieméram, japiemin
vainas objektivizacijas procesi tajas Eiropas valstis, kuras vaina lidz §im tika
saprasta ka subjektiva kategorija, laika gaita nonakot pie atklasmes, ka patie-
siba atbildibas noteiksana, vértéjot personas faktiski izdaritas ricibas atbilstibu
prasitas riapibas standartam, ir jaoperé ar diviem objektiviem atbildibas
priek$noteikumiem: prettiesisku ricibu un vainu. Tas neSaubigi rada nevaja-
dzigu jucekli atbildibas noteiksanas jautajumos. To pasu problému sakara ar
vainas objektivizaciju konstatéja ari Latvija ap 2005. gadu, kas rezultéjas ar
attaisnojumu koncepcijas raganos un attiecigiem piedavajumiem atteikties no
vainas jédziena lietojuma pavisam.

Ka nepamatots vértéjams vainas jédziena kritizétaju arguments, ka Latvijas
civiltiesibas vaina galvenokart esot saistama ar personas psihiskas attieksmes
izzinu. Vaina, tostarp tas galvena izpausme “neuzmaniba” ir objektiva katego-
rija. Turklat pat launu noliku ka pirmskietami tikai ar psihi saistitu jédzienu
var konstatét ar objektivim pazimém. So maldinoso izpratni par vainu ka
subjektivu kategoriju diemzél veicinaja Latvijas PSR Civilkodeksa ietvertais
vainas jédziens, kas attiecigajas normas ne$aubigi tika traktéts ka psihes
kategorija. Tas pats attiecinams uz visparéjo vainas prezumpciju, kuru pazina
padomju civiltiesibas, bet ne BVCK vai romiesu tiesibas. Vienlaikus attiecigas
Latvijas PSR Civilkodeksa normas netika parnemtas péc neatkaribas atgii$anas
atjaunotaja 1937. gada CL.

Kopuma abi Sie apstakli veidoja labu augsni attaisnojumu koncepcijas
radiSanai, raugoties Eiropas ligumtiesibu attistibas tendencu virziena, kur
netiek operéts ar nevélamajiem, subjektivajiem faktoriem. Jaatzimé, ka Latvijas
civiltiesibas $aja zina nebija iznémums, jo padomju civiltiesibu izpratnes
turpinasanas atsevisku atbildibas aspektu jautajumos notika (un atseviskos
gadijumos joprojam notiek) vairakas bijuso PSRS valstu civiltiesibas. Attiecigi
$adas pretreakcijas rasanas, pilniba meéginot atteikties no vainas jédziena
pielietosanas, ir saprotama, bet ta nav juridiski pamatota. Pilniba atsakoties
no vainas jédziena, tiek atmesta ne tikai padomju laiku vainas izpratne (kas
neSaubigi ir neiederiga misdienu civiltiesibas), bet vienlaikus tiek atmesta ari
ta vainas ka objektivas kategorijas izpratne, kas pastavéja BVCK un péc tam
tika iestradata Sobrid spéka esosaja 1937. gada CL.
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Jautajuma par prettiesiskuma vietu civiltiesiskas atbildibas sistémas
uzbuvé autors darba plasi aplikoja vadosas tiesibu skolas: prettiesiska rezultata
teoriju un prettiesiskas uzve$anas teoriju, kopsakara ar citas Eiropas valstis
(jo seviski Vacija) pastavosajiem atbildibas priek$noteikumiem un Eiropas
kopéjam privattiesibu attistibas tendencém. Tapat autors savus secinajumus
balstijis uz starpkaru perioda tiesibu zinatnieku paustajam atzinam. Attiecigi
secinats, ka autora piedavatid pieeja nebut neatmet pilniba prettiesiskuma
elementu atbildibas sistémas uzbuvé. Prettiesiskuma jédziens reducéjas uz
kaitigajam sekam, kuras izraisijusi prasitajam ripibas standartam neatbilstosa
riciba (vaina). Proti, par prettiesiskumu var runat tad, ja $ada riciba ir radijusi
ne tikai kaitigas sekas, bet §is kaitigas sekas ir attiecinamas uz tadam citas
personas tiesibam vai interesém, kuras aizsarga tiesibu normas (tiesibu sistéma
kopuma).

Tapéc batisks klast juridiski nozimiga kaitéjuma jédziens, kuru Latvijas
civiltiesibas tipiski vérté pie kaitéjuma (ta apméra) priek$noteikuma, noskaid-
rojot, vai tiesibu normas (tiesibu sistéma kopuma) aizsarga cietus$o no ta
kaitéjuma, ko tas ir cietis (kas atbilst CL 1635. panta pirmaja dala lietotajam
tiesibu aizskaruma jédzienam). Saja zina CL konteksta drizak varétu runat par
prettiesiskuma prezumpciju (ka tas ir Vacija), konstatéjot $adu prasitas ripibas
standartam neatbilstosas ricibas (vainas) izraisitu kaitéjumu, no kura rasanas
cietuso aizsarga tiesibu sistéma. So prettiesiskuma prezumpciju attiecigi varétu
atspékot, uzradot kadu atbildibu izsledzo$u apstakli (pieméram, sev piedero$as
tiesibas izlieto$anu), kas “neitralizé” prettiesiskuma elementu, jo tad varétu
teikt, ka no sada rakstura kaitéjuma tiesibu sistéma cietu$o nepasarga. Tacu
skiet, ka $ada prettiesiskuma prezumpcija varétu likties maksligi radita tada
izpratné, ka $o apstaklu konstaté$ana automatiski izsledz atbildibas pieme-
ro$anu - neatkarigi no ta, vai $ads apstaklis, ka, pieméram, nejauss skérslis
izslédz vainu, vai ari tomér prettiesiskumu.

Lidz ar to nebutu pamatoti prettiesiskumu izdalit ka pirmo, patstavigu
atbildibas prieks$noteikumu, pie tam to piesaistot personas faktiski izdaritajai
ricibai. So centrilo lomu ienem vaina, proti, personas faktiski izdaritas ricibas
atkape no noskaidrojama prasitas ripibas standarta, ko galvenokart nosaka ar
sapratigas personas testa palidzibu. Atseviski prettiesiskuma momentu izdala,
pieméram, Vacija, Sveicé, un lidzigi to izdalija ari starpkaru perioda Latvijas
tiesibu doktrina (ta noliakam izmantojot CL 1635. panta pirmaja dala lietoto
jédzienu “pati par sevi neatlauta darbiba”). Tacu, raugoties atbildibas prieks-
noteikumu modernizicijas virziena, janorada uz kopéjam tendencém Eiropa.
Nedz EDTP, nedz DCER nelieto prettiesiskuma (neatlautuma) vai prettiesiskas
ricibas jédzienu, ta vietd lietojot minéto vienoto vainas jédzienu. Attiecigi,
autora ieskata, bez $ada atseviska atbildibas priek$noteikuma (prettiesiskuma)
var ari iztikt.

Tas skaidri parada, ka ricibas prettiesiskums nav un nevar bat patstavigs
atbildibas priek$noteikums, bet gan, ka tas ir atbildibas priek$noteikumu
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analizes gala slédziens (prettiesiska rezultata teorija). Jebkura gadijuma, nerau-
goties uz to, vai prettiesiskumu izdala vai neizdala ka atsevisku, patstavigu
atbildibas prieksnoteikumu, visparéja atbildibas modeli centralais jautajums
vienmér ir un bas vainas (neuzmanibas) aspekts, nosakot prasitas rapibas
standartu un veértéjot, vai personas faktiski izdarita riciba atbilst §im standar-
tam. Secigi, ja $adas vainojamas (neuzmanigas) ricibas rezultata (céloniski) ir
radits kaitéjums, tikai tad javérté, vai tiesibu sistéma aizsarga cietu$o no $ada
kaitéjuma iestaSanas, proti, noskaidrojot, vai tas atbilst juridiski nozimigam
kaitéjumam, un vai tiesibu aizskaréjs spéj uzradit kadu atbildibu izslédzosu
apstakli.

Vainas pakapju iedalijuma nozime

Delikta gadijuma tiesibu normas un ligumparkapuma gadijuma ne tikai
tiesibu normas, bet ari liguma var bat noteikts, ka personas faktiski izdaritaja
riciba, lai piemérotu atbildibu, ir jakonstaté ievérojamaka vai acimredzamaka
atkape no prasitas ripibas standarta, proti, jakonstaté rupja neuzmaniba vai
launs nolaks. Tatad, lai gan péc visparéja principa pietiek ar vieglas neuzma-
nibas konstataciju, lai piemérotu atbildibu, tomér zinamos gadijumos viegla
neuzmaniba netiks uzskatita par neatlautu vainas pakapi (ka noradits darba,
tikai neat]auta vainas pakape raksturo vainu) un secigi ar to nepietiks atbildi-
bas piemérosanai. Seit varétu rasties jautajums, kapéc vispar ir nepieciesams
$ads vainas pakapju iedaljjums, precizak, kapéc atseviskos gadijumos, piemeé-
ram, likums paredz, ka jakonstaté ievérojamaka vai acimredzamaka atkape no
prasitas ripibas standarta, lai piemérotu atbildibu.

Atbildes uz minéta jautajuma rasanai autors pétija tas CL un citu nor-
mativo aktu (pieméram, Apdro$inasanas liguma likuma, Pre¢u zimju likuma,
Komerclikuma) normas, kuras likumdevéjs ki neatlautu vainas pakapi vai
juridiski nozimigu vainas pakapi noteicis tie$i rupju neuzmanibu un / vai
launu noltku. Attiecigi secinats, ka vainas pakapes var bat ka instruments,
ar kuru var lidzsvarot tiesibu aizskaréja un cietu$a savstarpéjas tiesibas un
likumigas intereses. Tadéjadi likumdevéjs var paust savu nostaju attieciba uz
valstl aizsargajamo personu tiesibu un likumigo intere$u savstarpéjo grada-
ciju. Ta, pieméram, Darba likuma 86. panta ceturta dala butiba paredz to,
ka ja darbinieka darbs ir saistits ar zaudéjumu rasanas paaugstinatu risku,
tad darbinieks civiltiesiski neatbildés par tadiem darba devéja zaudéjumiem,
ko tas bus nodarijis ar vieglu neuzmanibu. Teiktais izskaidrojams ar to, ka
darba tiesibas darbinieks parasti tiek uzskatits par tiesisko attiecibu vajako
pusi, tapéc ir tikai likumsakarigi, ka tiesiskais reguléjums, tostarp attieciba
uz civiltiesisko atbildibu, ir darbiniekam saudzigaks. Citétas normas konteksta
redzams - likumdevéjs ir noteicis, ka darbinieka riciba tiks uzskatita par juri-
diski atbilstosu prasitas rapibas standartam tiktal, ciktal $i riciba netiks veikta
aiz rupjas neuzmanibas vai launa noluka. Tatad likumdevéjs ir sabalanséjis
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darba devéja un darbinieka savstarpéjas tiesiskas attiecibas, izmantojot vainas
pakapes. Lidzigi CL 119. panta pirma dala noteic, ka laulatais, kas parvalda
otra laulata mantu, atbild par zaudéjumiem, kuri célusies aiz vina rupjas neuz-
manibas. Tatad laulatais otra laulata mantas parvaldi$anas joma neatbild par
tadu mantisku kaitéjumu, kas radies aiz vina vieglas neuzmanibas. Ari $eit
likumdevéjs ir némis véra laulato savstarpéjo tiesisko attiecibu ipaso raksturu.

Tapat ar vainas pakapém, cita starpa, tiek demonstréta tiesibu sistémas
attieksme pret “launumu”. Noteiktos gadijumos tiek ierobezota pusu priva-
tautonomija vai pieejamie civiltiesiskie aizsardzibas lidzekli, tiek ietekméti
noilguma termini (CL 1636., 1642., 1643., 1776., 1779.! pants, Komerclikuma
445. panta pirma dala, 456. panta pirma dala) u. tml. Launa noluka gadijjuma
tiesibu aizskaréjs atbild vienmér, un $is princips ir absolits jau no romiesu
tiesibu laikiem. Ta rezultata attistfjas vairakas imperativas normas: persona
atbildés par sev piederosu tiesibu izlietoSanas rezultata nodaritu kaitéjumu, ja
ta tiks realizéta Jauna noluka (CL 1636. pants); aizliegts vienoties par to, ka
launa noltika izdarits zaudéjums nebus jaatlidzina (CL 1643. pants); persona
atbildés par launa nolaka nodaritu kaitéjumu, pat, ja cietusais nebus veicis
sapratigus piesardzibas pasakumus zaudéjumu novér$anai vai mazinasanai
(CL 1776. pants) u. c. Principa runa ir par sava veida sankciju, ko civiltiesibas
paredz pret launpratigiem tiesibu aizskaréjiem.

Likumdevéjs $o instrumentu aktivi izmanto ari musdienas, kas vérojams
daudzos normativajos aktos. Sada likumdevéja riciba ir atbalstima, jo tadéjadi
likumdevéjs vélas noskirt tiesiskas sekas, kas rodas, ja personas riciba ievéro-
jami neatbilst prasitas riipibas standartam. Saja zina attieciba uz tiesibu litera-
tara pausto aicinajumu atteikties no vainas pakapém “rupja neuzmaniba” un
“launs noltaks”, to vieta ievieSot jédzienu “butiski prettiesiska riciba”, jaatzist,
ka $ads piedavajums ir visai originals. Tomér par citéto tézi varétu rasties jau-
tajums, vai vainas pakapju “rupja neuzmaniba” un “launs noliuks” aizstasana
ar jédzienu “butiski prettiesiska riciba” saturiski ko mainitu. Iespéjams, ka
dala atbildes slépjas pasa tézé, noradot, ka jaunais institats batu funkcionali
lidzvértigs, bet ar citu skanéjumu.

Jebkura gadijuma, ievérojot aprakstito vainas pakapju ideju un lomu
civiltiesibas, ka ari civiltiesisko tradiciju stabilitati, batu sarezgiti atrast jaunu
tiesibu institatu, kas kalpotu ka substitats nosauktajam vainas pakapém. Ka
noradits darba, vainas pakapes satur generalklauzulas, lidz ar to pietiekami
augstas abstrakcijas pakapes jédzienus, kuras tiesibu piemérotajs atkariba no
konkrétas situacijas apstakliem var piepildit ar noteiktu saturu. Saja zina jano-
rada, ka vainas pakapju dalijjums neuzmaniba un nodoma atrodams ari EDTP
un DCEFR, ka ari faktiski visas Eiropas valstits, pateicoties tostarp romiesu
tiesibu spécigajai ietekmei.
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3. SECINAJUMI UN PRIEKSLIKUMI

Nemot véra promocijas darba identificétos problémjautajumus, ietverto

tiesibu avotu un noradito apsvérumu analizi un izvértéjumu, tiek izvirziti $adi
galvenie secinajumi un priekslikumi:

1.

Latvijas civiltiesibas ieziméjas divas paraléli pastavosas doktrinas -
attaisnojumu un vainas koncepcija. Attaisnojumu koncepcija fokuséjas
uz iespéjama tiesibu aizskaréja uzraditajiem attaisnojumiem un ka pirmo
atbildibas prieksnoteikumu izvirza prettiesisku ricibu, tacu salidzino$i
maz uzmanibas pievér§ot §i jédziena saturam. Vienlaikus ta paredz
atteik§anos no vainas jédziena lietojuma, noradot, ka nav pamata vértét
vainu, jo tas izvértéjuma ietvaros japéta personas psihiska attieksme.
Attaisnojumu koncepcija vainas jédziena vieta piedava lietot vainojamibas
jédzienu, ar ko saprot izpémumu no prettiesiskas ricibas (attaisnojumu)
meklésanu, tadéjadi noradot uz vainojamibas prezumpciju. Savukart vai-
nas koncepcijas piekritéji priek$plana izvirza objektivu kategoriju - vainu
(un tas pamatformu neuzmanibu) ka galveno atbildibas priek$noteikumu,
kura batisku lomu iepem krietna un rapiga saimnieka klauzula (saprati-
gas personas tests), ar kuras palidzibu nosaka prasitas riipibas standartu.
Atbilstosi vainas koncepcijai tiesibu aizskaréja vaina péc visparéja principa
japierada cietu$ajam. Tapat ka vainas, ari ricibas prettiesiskuma konteksta
pastav divas doktrinas — rezultata teorija un uzve$anas teorija. Péc vienas
prieks$noteikums prettiesiskas ricibas konstaté$anai ir negativa rezultata
iestasanas, kas izpauzas ka tiesibu aizskarums (rezultata teorija), savukart
otra ka priek$noteikumu prettiesiskas ricibas konstatésanai prasa vienigi
ricibu, kura ir pretruna tiesibu normam (uzvesanas teorija). Saja zina
tiesibu teorija un tiesibu piemérosanas prakse Sobrid atrodas zinama
nenoteiktibas stavokli.

Darba autors secina, ka Latvijas civiltiesibas vainas un vainas pakapju
jédzienam atbildibas piemérosana ir fundamentala nozime. Visparéja
atbildibas modeli tie$i vainas pamatforma “neuzmaniba” ka objektiva
kategorija ir centralais jédziens, ar kura palidzibu noskaidro, vai iespé-
jamajam tiesibu aizskaréjam par citai personai nodarito kaitéjumu var
piemérot atbildibu. Attiecigi Latvijas tiesibu literatiira izteiktie aicinajumi
atteikties no vainas jédziena lieto$anas ir vértéjami ka nepamatoti, jo vaina
un jo seviski tas izpausme neuzmaniba nav atmetami jédzieni civiltiesibas.
Nemot véra to, ka Civillikuma vainu raksturo tie$i neatlauta vainas pakape
(pieméram, noteiktos gadijumos atbildibas pieméro$anai var nepietikt ar
vieglas neuzmanibas konstataciju), Latvijas civiltiesibu konteksta vainu var
definét ka personas faktiski izdaritas ricibas neatbilstibu prasitas rapibas
standartam neatlautas vainas pakapes — neuzmanibas vai launa nolaka —
veida.
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Vainas jédziena iedalijums vainas pakapés ir nepiecieSams, lai zinamos
gadijumos noteiktu atskirigas tiesiskas sekas, ja personas faktiski izdarita
riciba ievérojamak vai acimredzamak neatbilst prasitas rapibas standartam.
Proti, vainas pakapes var tikt izmantotas ka instruments, ar kura palidzibu
var lidzsvarot tiesibu aizskaréja un cietusa tiesibas un likumigas intereses,
pieméram, nemot véra abu savstarpéjo attiecibu ipaso raksturu. Tadéjadi
likumdevéjam ir iespéja paust savu nostaju attieciba uz valsti aizsargajamo
personu tiesibu un likumigo interesu savstarpéjo gradaciju. Tapat ar vai-
nas pakapém cita starpa tiek demonstréta tiesibu sistémas attieksme pret
“launumu” konstatéjot personas launu noliku, noteiktos gadijumos tiek
ierobezota pusu privatautonomija vai pieejamie civiltiesiskie aizsardzibas
lidzekli, tiek ietekméti noilguma termini (pieméram, Civillikuma 1636.,
1642., 1643., 1776., 1779.! pants, Komerclikuma 445. panta pirma dala,
456. panta pirma dala) u. tml. Launa nolika gadijuma tiesibu aizskargjs
atbild vienmér, un $is princips ir absolats jau no romiesu tiesibu laikiem.
Ta rezultata ir attistijusas vairakas imperativas normas, kuras iestradatas
ari Civillikuma.

Vispargja atbildibas modeli (Civillikuma 1635. panta pirma dala,
1779. pants) patstavigi civiltiesiskas atbildibas par deliktu priek$noteikumi
ir tris: 1) vaina (neatlauta vainas pakape); 2) juridiski nozimigs kaitéjums
(ta apmeérs); 3) céloniskais sakars starp vainu (neatlauto vainas pakapi) un
nodarito juridiski nozimigo kaitéjumu (ta apmeéru). Vainas prieks$notei-
kuma ietvaros analizéjamo prasitas ripibas standartu nosaka galvenokart
divos veidos: a) ar krietna un riipiga saimnieka klauzulas jeb sapratigas
personas testa palidzibu, kur idejiski tiek izsvérts kaitéjuma iestaganas
risks iepretim nepiecieS$amajai ripibai (veicamajiem piesardzibas pasaku-
miem); b) ar tiesibu norma ietverta uzvedibas modela palidzibu, vienlaikus
ievérojot normas aizsardzibas mérki. Nav izslégta abu $o prasitas rapibas
standarta noteik$anas metozu kombinacija, pieméram, ja piemérojama tie-
sibu norma paredz sapratigu piesardzibas pasakumu veiksanas pienakumu
vai ari likumdevéja noteiktie prieksraksti ir nepilnigi vai nekonkréti.
Izvirzot $adu vienotu deliktatbildibas pirmo prieksnoteikumu, Latvijas
deliktu tiesibas tuvinatos Eiropas kopéjam deliktu tiesibu attistibas ten-
dencém, kuras kopuma saskatama monisma pieeja, proti, vienota vainas
jédziena pielieto$ana, ar ko saprot prasitas rapibas standarta parkapsanu
neuzmanibas vai Jauna noliika veida. Saja zina nedz Eiropas deliktu tiesibu
principi, nedz Kopéja modela projekts nelieto prettiesiskuma (neatlautuma)
vai prettiesiskas ricibas jédzienu, ta vieta lietojot minéto, vienoto vainas
jédzienu. Latvijas tiesibu konteksta jauzsver, ka minétais piedavajums
nebit nav uzskatams par revolucionaru. Vaina ka objektiva kategorija un
patstavigs atbildibas priekSnoteikums tika saprasta ari starpkaru perioda
Latvijas civiltiesibas, piemérojot ka Baltijas vietéjo civillikumu kopojuma,
ta ar1 Civillikuma normas.
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Ka nepamatots vértéjams vainas jédziena kritizétaju arguments, ka vaina
galvenokart esot saistama ar personas psihiskas attieksmes izzinu. Vaina,
tostarp tas pamatforma “neuzmaniba” ir objektiva kategorija. Turklat pat
launu noliku ka pirmskietami tikai ar cilvéka psihi saistitu jédzienu var
konstatét ar objektivim pazimém. So maldino3o izpratni par vainu ka sub-
jektivu kategoriju, diemzél, veicinaja Latvijas PSR Civilkodeksa ietvertais
vainas jédziens, kas tika traktéts ka psihes kategorija. Tas pats attiecinams
uz visparéjo vainas prezumpciju, kuru pazina padomju civiltiesibas, bet ne
Baltijas vietéjo civillikumu kopojums un Civillikums. Turklat attiecigas
Latvijas PSR Civilkodeksa normas netika parpemtas péc neatkaribas
atgt$anas atjaunotaja 1937. gada Civillikuma. Kopuma $ie apstakli veidoja
labu augsni attaisnojumu koncepcijas radi$anai. Jaatzimé, ka Latvijas
civiltiesibas Saja zina nav iznémums, jo padomju civiltiesibu izpratnes
turpinasanas atsevi$ku atbildibas aspektu jautajumos notika (un atsevis-
kos gadijumos joprojam notiek) vairakas bijuso PSRS valstu civiltiesibas.
Attiecigi $adas pretreakcijas rasanas Latvija, pilniba méginot atteikties no
vainas jédziena pielietosanas, ir saprotama, bet ta nav juridiski pamatota.
Pilniba atsakoties no vainas jédziena, tiktu atmesta ne tikai padomju laiku
vainas izpratne (kas neSaubigi ir neiederiga musdienu civiltiesibas), bet
vienlaikus tiktu atmesta ari ta vainas ka objektivas kategorijas izpratne,
kas pastavéja Baltijas vietéjo civillikumu kopojuma un péc tam tika iestra-
data Sobrid spéka esosaja 1937. gada Civillikuma.

Darba autors secina, ka Civillikuma iestradata rezultata teorija, atbilstosi
kurai prettiesiska riciba atbildibas priek$noteikumu vértésana ir gala
secindjums, bet ne taja ietilpstoss patstavigs priek$noteikums. Rezultata
teorija ricibas prettiesiskuma elements attiecinams uz personas neuzma-
nigas vai ar launu nolaku veiktas ricibas rezultata nodaritajam kaitigajam
sekam, t. i., aizskartajiem citas personas tiesiskajiem labumiem. Tapéc nav
pamatoti ricibas prettiesiskumu izdalit ka patstavigu atbildibas priek$no-
teikumu. Un vél jo mazak pamatoti ricibas prettiesiskumu ir izvirzit ka
pirmo atbildibas priek$noteikumu, piesaistot to personas faktiski izdari-
tajai ricibai. Personas faktiski izdarita riciba ir vainas institata galvenais
izpétes objekts. Te japiebilst, ka rezultata teorija iederas gan visparéja, gan
stingras atbildibas modeli, turpreti uzve$anas teorija klast problematiska
abos atbildibas modelos. Visparéja atbildibas (vainas) modeli $i probléma
izpauzas situacijas, kuras neregulé tiesibu normas, savukart stingras
atbildibas ietvaros uzves$anas teorijas atbalstiSana nozimétu to, ka butu vel
jakonstaté ricibas prettiesiskums tur, kur atbildiba iestajas par risku jeb
precizak - par ta materializé$anos.

Autora piedavata pieeja nebiit neatmet pilniba prettiesiskuma elementu
atbildibas sistémas uzbuvé. Atbilstosi rezultata teorijai, kas iestradata
Civillikuma, par prettiesiskumu var runat tad, ja $ada vainojama (neuz-
maniga) riciba ir radijusi ne tikai kaitigas sekas ka tadas, bet §is kaitigas
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10.

sekas ir attiecinamas uz tadiem citas personas tiesiskajiem labumiem,
kuras aizsarga tiesibu normas (tiesibu sisttma kopuma). Tapéc butisks
klast juridiski nozimiga kaitéjuma jédziens, kas atbilst Civillikuma
1635. panta pirmaja dala lietotajam tiesibu aizskaruma jédzienam. So
jédzienu tipiski vérté pie kaitéjuma (ta apmera) priek$noteikuma, tadéjadi
noskaidrojot, vai tiesibu sistéma kopuma aizsarga cietuso no ta kaitéjuma,
ko tas ir cietis. Saja zipa Civillikuma konteksta drizak varétu runat par
prettiesiskuma prezumpciju, konstatéjot §adu prasitas ripibas standartam
neatbilstosas ricibas (vainas) izraisitu kaitéjumu, no kura rasanas cietuso
aizsarga tiesibu sistéma. So prettiesiskuma prezumpciju attiecigi varétu
atspékot, uzradot kadu atbildibu izsledzo$u apstakli (pieméram, sev
piederosas tiesibas izlieto$anu), kas “neitralizé” prettiesiskuma elementu,
jo tad varétu teikt, ka no $ada rakstura kaitéjuma tiesibu sistéma cietuso
nepasarga. Tomér $ada prettiesiskuma prezumpcija varétu likties maks-
ligi radita tada izpratné, ka teorija un praksé $o apstaklu konstatésana
automatiski izslédz atbildibas piemérosanu - neatkarigi no ta, vai $ads
apstaklis (pieméram, nejauss Skérslis) izslédz vainu, vai ari tomér prettie-
siskuma elementu. Minétais skaidri parada, ka ricibas prettiesiskums nav
un nevar but patstavigs atbildibas priek$noteikums un ka tas ir atbildibas
priek$noteikumu analizes gala slédziens.

Attiecinot iepriek$ minétas tézes uz Latvijas civiltiesibas identificétajam
attaisnojumu un vainas koncepciju, autors darba secina, ka deliktu tiesibas
iederigaka un pamatotaka ir vainas koncepcija, kas neatmet, bet, tiesi
otradi, prieksplana izvirza vainu (tas pamatformu neuzmanibu). Savukart
attaisnojumu koncepcija izvirzitie attaisnojumi ir nekas cits ka atbildibu
izsledzosi apstakli, kuru konstatéjums liedz piemérot civiltiesisko atbil-
dibu. Saja zina japiebilst, ka, lai ari Civillikuma 1779. pants, kas noteic
personas pienakumu atlidzinat zaudéjumus, nelieto vainas jédzienu, tomér
§is tiesibu normas interpretacijas cela autors nonacis pie slédziena, ka,
tapat ka Civillikuma 1635. panta pirmas dalas konteksta, vaina ir javérte
ari Civillikuma 1779. panta normas piemérosanas gaita.

Tomeér vienlaikus nevar izdarit secindgjumu, ka attaisnojumu koncepcija
vispar nebutu piemérota Latvijas civiltiesibam. Attaisnojumu koncepcija
sava zina ir iederiga ligumtiesibas. Proti, deliktu tiesibas tiesibu aizska-
réja vaina ir japierada cietu$ajam. Ja cietusajam tas izdodas, tad tiesibu
aizskaréjam ir japierada, ka konstatéjams kads no atbildibu izslédzosiem
apstakliem, pieméram, atlauta pasaizstaviba. Sads modelis deliktu tiesibas
pastav ka visparéjais princips, jo atsevi$kos, likuma noteiktajos gadiju-
mos pastav vainas prezumpcija vai stingras atbildibas modelis. Savukart
ligumtiesibas ir fokusétas uz tiesibu aizskaréja (ligumparkapéja) attaisno-
jumiem, bet ari $eit nevar pavisam atmest vainas jédzienu. Gadijumos, kad
parkaptas saistibas raksturs atbilst pienakumam pielikt visas sapratigas
pules aktivas darbibas veida, ka attaisnojums var kalpot ari neuzmanibas
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11.

12.

13.

neesiba, tadéjadi radot iespé&ju atspékot vainas prezumpciju. Turpreti, kad
parkaptas saistibas raksturs atbilst pienakumam sasniegt noteiktu rezul-
tatu (stingras atbildibas modelis), ka attaisnojums (atbildibu izslédzoss
apstaklis) var kalpot nejauss skérslis.

Civillikums, pretéji tiesibu literatiira noraditajam, neparedz visparéju
vainas (neuzmanibas) prezumpciju. Tadu neparedzéja ari Baltijas vietéjo
civillikumu kopojums. Civillikuma 1644. panta pirmas dalas formuléjums
$aja zina ir maldino$s un tas prasa precizéjumus, pirmkart, attieciba uz
visparéjas vainas prezumpcijas pastavésanu, un, otrkart, attieciba uz $adas
prezumpcijas pieméros$anas sféru, proti, vai $ada prezumpcija darbojas
tikai ligumtiesibas vai ari deliktu tiesibas. Autora ieskata ligumtiesibas
bltu japieméro visparéja vainas prezumpcija, ja saistibas priek$mets
izpauzas pienakuma pielikt visas sapratigas pules aktivas darbibas veida,
savukart delikta gadijuma pieradiSanas nasta batu atstajama uz prasitaja
(cietusa) pleciem. Sada izpratne atbilstu Latvijas civiltiesibam radniecigo
ligumtiesibu sistému (Vacijas un Sveices) reguléjumiem, ka ari visparéjiem
principiem par pieradiSanas nastas sadali, tostarp tézei, ka pieradiSanas
pienakumam batu jagulstas uz to pusi, kuras sféra atrodas stridigie aps-
takli. Jateic, ka ari Latvijas tiesu praksé vérojama tendence ligumtiesibu
stridos piemérot vainas prezumpciju.

Visparéjas vainas prezumpcijas (un tadéjadi ari attaisnojumu teorijas)
ievieSana deliktu tiesibas veicinatu gadijjumus, kad cietu$ais varétu vien
noradit uz jebkuru personu ka atbildigo par kaité¢jumu un likt tai uzradit
attaisnojumus (neparvarama vara, riko$anas atbilstosi cietusa gribai utt.).
Ja 81 persona $adu attaisnojumu uzradit nespétu, tad bitu piemérojama
atbildiba. Saja zina vainas teorija, kas neparedz visparéju vainas prezum-
pciju, $adu iespéju nepielautu, jo atbilsto$i vainas teorijai cietu$ajam ir
jauzrada iespéjama tiesibu aizskaréja prasitas rtpibas standarta parka-
pums (vaina). Vienlaikus batiski atzimét, ka §ada vainas teorija nenoliedz
pilniba vainas prezumpcijas (vai stingras atbildibas) nepiecie$amibu, tacu
$adiem specifiskiem atbildibas modeliem batu jafunkcioné tikai likuma
tiesi noteiktajos gadijumos. Likuma noteikto prezumpciju ietvaros jabut
skaidri identificéjamam subjektam, kam var prasit pieradit rapibas ievéro-
$anu (dzivnieka turétajs, kapitalsabiedribas valdes loceklis, ligumtiesibas
ligumpartneris u. c.). Proti, ir jabat saredzamai kadai juridiskai piesaistei,
kas dod tiesibas kaut ko sakotnéji parmest konkrétajam subjektam. Lidz ar
to vainas prezumpciju (un secigi ari attaisnojumu teoriju), autora ieskata,
nevar padarit par absolatu principu.

Stingras atbildibas ietvaros deliktatbildibas piemérosana lidzas juridiski
nozimigam kaité¢jumam (ta apméram) un célonsakaribai ka pirmais atbil-
dibas prieksnoteikums izvirzama riciba (darbiba vai bezdarbiba), kas izda-
rita stingras atbildibas sféra, ievérojot, ka péc visparéja principa stingras
atbildibas modelis neoperé ar prasitas rapibas standarta jédzienu. Savukart
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15.

ligumiskas atbildibas piemérosana lidzas juridiski nozimigam kaitéjumam
(ta apméram) un célonsakaribai ka pirmais atbildibas prieksnoteikums
izvirzams ligumiskas saistibas parkapums (Civillikuma 1785. pants). Sads
prieks$noteikuma apziméjums ir piemérots gan saistibai, kuras priek§mets
ir visu sapratigu pulu pielik§ana (visparéjais atbildibas jeb vainas mode-
lis, kura neuzmanibas pielavums tiek prezumeéts, ja saistibas priek$mets
izpauzas darbibas veik$ana), gan saistibai, kuras priek$mets ir sasniegt
noteiktu rezultatu (lielakoties stingras atbildibas modelis).

Prasitas ripibas standarts galvenokart tiek noteikts ar krietna un
ripiga saimnieka (sapratigas personas) klauzulas palidzibu (Civillikuma
1646. pants), kas ir atklats (nenoteikts) tiesibu jédziens. Sis sapratigas
personas tests paredz vairaku juridisku kritériju analizi, no kuriem
batiskakie ir kaitéjuma paredzamiba un kaitéjuma novér§amiba.
Metodologiski Sie kritériji tiek vértéti ar balansé$anas (lidzsvarosanas)
metodes palidzibu. Saja zina sapratigas personas jédziena saturiskais
plasums layj tiesibu piemérotajam meklét individualas situacijas taisni-
gako risindjumu, nemot véra kaitéjuma nodarisanas vietu, laiku, ka ari
citus konkrétas situacijas faktiskos apstaklus. Tapat tiesibu piemérotajs
$o generalklauzulu var piepildit ar tadiem avotiem ka morale, socialas
vértibas, lietu dabiska kartiba, dzivé giitie novérojumi, logika u. tml. Saja
zina svarigi uzsvért, ka minéto juridisko kritériju analize konkrétajos
faktiskajos apstaklos ir veicama katru reizi no jauna (no gadijuma uz
gadijumu). Tas nozimé, ka tiesibu piemérotajs, konstatéjot kadas per-
sonas pielautu neuzmanibu (vainu), nevar tadéjadi radit visparsaistosu
uzvedibas standartu, ko $kietami lidzigos apstaklos varétu automatiski
piemérot. Secigi katra individualaja situacija tiesibu piemeérotajam javeic
skrupulozs vainas kritériju izvértéjums.

Neuzmanibas konstaté$anas galvenie kritériji — kaitéjuma paredzamiba
un kaitéjuma novér§amiba (neuzmanibas jédziena ricibas (aréja) dimen-
sija) - laika gaita Eiropas valstu privattiesibu ietvaros ir tikusi attistiti un
attiecigi apkopoti, pieméram, Eiropas deliktu tiesibu principu 4:102. panta
pirmaja dala. Un $aja zina jateic, ka Latvijas tiesu praksé ir sastopami
batiba visi Eiropas deliktu tiesibu principos uzskaititie neuzmanibas
konstatésanas kritériji. Autors $o fenomenu skaidro ar to, ka vairuma
Eiropas valstu privattiesibu ir vérojama spéciga romie$u tiesibu ietekme
(pieméram, Latvija caur Baltijas vietéjo civillikumu kopojuma normu par-
nemsanu Civillikuma), kas novedis pie ta, ka faktiski dazadas privattiesibu
sistémas, lai gan nereti nosaukti citadak, bet batiba attistijas vieni un tie
pasi neuzmanibas vérté$anas kritériji, kas vésturiski bija sastopami jau
romiesu tiesibas. Saja zina japiebilst, ka objektivi nav iespéjams izstradat
pilnigu un izsmelo$u neuzmanibas kritériju klastu. Minétais ir saistams ar
apsvérumu, ka visi konkrétas situacijas unikalie apstakli ir pemami veéra,
nosakot prasitas rapibas standartu.
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17.

Kaitéjuma iestasanas riska jeb kaitéjuma paredzamibas kritérijs koncen-
tréta veida raksturojams $adi: jo nopietnaks sagaidamais kaitéjums un
jo lielaka iespéjamiba, ka $ads kaitéjums iestasies, attiecigi jo lielaks ir
kaitéjuma iestasanas risks un iespéja $adu kaitéjumu paredzét. Savukart,
jo lielaks ir kaitéjuma iestaganas risks, jo nopietnaki piesardzibas pasa-
kumi (rapiba) ir jaievéro. Svarigi atzimét, ka kaitéjuma iestasanas riska
pakape ir nosakdma no attiecigas aktivitates veik§anas briza perspektivas,
tie$i mirkli pirms kaitiga notikuma. Proti, §1 iespéjamibas pakape, tapat
ka citi neuzmanibas kritériji, ir javérté ex ante perspektiva. Latvijas tiesu
prakses atzinas lieliski ilustré to, ka neuzmanibas vértésana kaitéjuma
iestasanas riskam ir ievérojama nozime. Pieméram, Latvijas tiesu praksé
ticis secinats, ka kaitéjuma iesta$anas riska identificé§ana nozime var bt
atbildétaja veiktas aktivitates Ipasibam konteksta ar to potencialo cietuso
skaitu, kurus var skart attieciga aktivitate (pieméram, bistama veida
regulari sniedzot pakalpojumus ievérojamam cilvéku skaitam), ka ari
$ada veida kaitéjuma iestasanas regularitatei ikdiena (pieméram, dzivokla
nopludinasana). Nosakot kaitéjuma iestaSanas risku, nemama véra ari
aizsargatas intereses daba un vértiba. Saja zina tiesu praksé tipiski tiek
izvirzits augstaks prasitas rapibas standarts, ja nodarits nemantisks kaité-
jums, salidzinot ar mantiska kaitéjuma gadijumiem, tadéjadi, pieméram,
personas dzivibu un veselibu aizsargajot vairak neka personas ipasumu.
Kaitéjuma iestasanas riska analizé janem véra ari veiktas aktivitates bis-
tamiba. Visbeidzot, ir svarigi izcelt kontroles (atbildibas) sféras kritériju,
kas ir viens no neuzmanibas noteiksanas biutiskajiem aspektiem, ievérojot,
ka nepietiekamu piesardzibas pasakumu veikSanu (ripibas neievéroanu)
var parmest tikai tam, kura kontroles (atbildibas) sféra vispar ietilpst
konkrétais kaitéjuma iestasanas risks. Seviski nozimigs minétais aspekts
ir bezdarbibas konteksta, kad, atskiriba no aktivas ricibas, ir gratak iden-
tificét personu, kurai var kaut ko parmest.

Piesardzibas pasakumu jeb kaitéjuma novérsamibas kritérijs koncentréta
veida raksturojams lidzigi ka kaitéjuma iestasanas riska kritérijs: jo lielaks
kaitéjuma iestaganas risks konstatéjams, jo vairak var paredzét, un secigi
jo lielaka rupiba un tadéjadi ari nopietnaki piesardzibas pasakumi perso-
nai ir jaievéro savas aktivitatés. Piesardzibas pasakumu kritérijs atzits ari
Latvijas tiesu praksé. Juridiska un ekonomiska pieeja $aja lidzsvaro$anas
procesa fokuséjas uz piesardzibas pasakumu raditajiem izdevumiem,
no vienas puses, un ar negadijumiem saistitajiem izdevumiem, no otras
puses. Noveérst visus negadijumus par katru cenu ir uzskatama par neefek-
tivu pieeju. Ta vieta efektivi ir veikt tadus piesardzibas pasakumus, ciktal
$o pasakumu izdevumi ir zemaki par kaitéjuma iestasanas risku, proti,
kaitéjuma varbitibu reizinot ar sagaidamajiem zaudéjumiem, kas rastos
no $ada negadijuma. Attiecigi vairuma gadijumu piesardzibas pasakumu
mérkis ir risku mazinagana, nevis to izslégsana. Saja zina reizém tiesibu
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piemérotajs uzliek tik lielu piesardzibas pasakumu nastu, ka $is pienakums
no zinamas ripibas ievérosanas ir kluvis drizak par pienakumu garantét
noteiktu rezultatu (t. i., ka kaitéjums neradisies vispar, izslégt kaitéjuma
risku pilniba). Minétajos gadijumos faktiski tiek piemérota stingra atbil-
diba, un tadi gadijumi ir sastopami ari Latvijas tiesu praksé, pieméram, no
vispariga rakstura tiesibu normam atvasinot personu pienakumu sasniegt
noteiktu rezultatu. Autora ieskata, faktiski piemérojot stingro atbildibu
gadijumos, kad $adu atbildibas modeli tiesa veida neparedz attiecinamas
tiesibu normas, tiesam butu iIpadi japamato, kapéc juridiska nozime
nebatu pieskirama iespéjama tiesibu aizskaréja veiktajiem piesardzibas
pasakumiem. Citadi nepamatoti tiek raditas situacijas, kuras personai, lai
izvairitos no civiltiesiskas atbildibas, ir jainvesté nesamérigi lieli finansu
lidzekli, lai nodrosinatu konkrétu rezultatu - kaitéjuma iestasanas riska
pilnigu izsléegdanu.

Var but situacijas, kad konkrétie piesardzibas pasakumi ir efektivi un
pietiekami, tomér kada bridi vélak klast pieejami vél efektivaki pasakumi.
Autora ieskata $adas situacijas butu jaizskir divi gadjjumi: 1) ja efektivaka
piesardzibas pasakuma veik$anas pienakums tiek noteikts ar tiesibu
normu, tad §1 efektivaka piesardzibas pasakuma neveik§anu varés parmest
iespéjamajam tiesibu aizskaréjam (ja vien jaunas normas aizsardzibas
merki ietilpst pasargat cietu$o no $ada veida kaitéjuma); 2) ja efektivaka
piesardzibas pasakuma veik$anas pienakums nav noteikts ar tiesibu
normu, tad javérté, vai iepretim konkrétajam kaitéjuma iestaganas riskam
sapratiga persona butu veikusi $adus efektivakus piesardzibas pasakumus.
Citiem vardiem, $eit blitu javeic sapratigas personas testa (vainas) analize.
Lidz ar to neSaubigi batu janem véra ari, pieméram, apstaklis, cik finan-
siali apgrutino$s ir jaunais piesardzibas pasakums, salidzinot to ar lidz
tam pieejamo piesardzibas pasakumu.

Nepieciesams noskirt bezdarbibu, kur potencialais tiesibu aizskargjs ir
iesaistijies noteiktas aktivitatés (un attiecigi nav veicis zinamus piesar-
dzibas pasakumus vai ari tie veikti nepietiekami vai kladaini), no “tiras”
jeb pilnigas bezdarbibas, kur potencialais tiesibu aizskaréjs ir bijis pilnigi
pasivs, proti, nav bijis iesaistjies itin nekadas noteiktas aktivitatés pirms
kaitéjuma rasanas. Saja zina tiesibu literatiira paustas atzinas par to, ka
pienakums partraukt bezdarbibu un attiecigi atbildiba par bezdarbibu var
iestaties tikai tad, ja tiesibu norma tiesi pieprasa to partraukt, — nevar tikt
attiecinatas uz ikvienu bezdarbibas gadijumu, bet gan tikai uz pilnigas jeb
“tiras” bezdarbibas gadijumiem. Pretéja gadijuma ikviens, kurs ir iesaistijies
noteikta aktivitaté, bet nav veicis attiecigus piesardzibas pasakumus, vai
ari ir tos veicis nepietiekama apmeéra vai kladaini, varés salidzinosi viegli
izvairities no atbildibas piemeérosanas, apgalvojot, ka nepastav konkrétas
tiesibu normas, kas uzliek par pienakumu partraukt bezdarbibu. Turklat
$ada pieeja noteikti neatbilstu efektivai cietuso intere$u aizsardzibai.
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Ja kaitéjuma iestasanas risku ir radijis kads cits (cietusais, tresa persona)
vai arl to ir radijusi daba vai kadas lietas stavoklis, tad parasti nav
acimredzams tas, kurai personai batu uzliekams pienakums partraukt
bezdarbibu. Sados gadijumos pienakumu partraukt bezdarbibu var pali-
dzét identificét vairakas indikacijas: 1) tiesibu aizskaréja ipasa saikne ar
notikuma vietu; 2) tiesibu aizskaréja ipasa saikne ar lietu, kas nodarijusi
kaitéjumu; 3) tiesibu aizskaréja ipasas attiecibas ar cietu$o (tatad ne tikai
tiesibu normas noteikts pienakums partraukt bezdarbibu). Buatiski, ka $is
indikacijas faktiski ir atzitas ari Latvijas tiesu praksé. Jebkura gadijuma
$adam pienakumam partraukt bezdarbibu butu jo seviski jaattiecas uz
personu, kura, veicot noteiktu aktivitati, ir radijusi attiecigo kaitéjuma
risku, kas atrodas §is personas kontroles (atbildibas) sféra. Savukart, ja
kaitéjuma iestasanas risku radijusi kada tre$a persona, daba vai ari lietas
stavoklis, $ados gadijumos ir Ipasi rapigi jaanalizé sapratigas personas
tests, jo, iespéjams, atbildibas piemérosanu par bezdarbibu varétu liegt
nejauss $kérslis ka atbildibu izsledzoss apstaklis.

Gadijumos, kad prasitas ritpibas standarta noteik$ana tiek nemta véra pie-
meérojama tiesibu norma noteiktais uzvedibas modelis, batiska nozime ir
ari tiesibu normas aizsardzibas mérka doktrinai, kas ir atzita Latvijas tie-
sibu literat@ira un ir analizéta ari misdienu Latvijas tiesu prakseé. Saja zina
Latvijas tiesu praksé nereti vérojama paradiba, ka tiesibu normas noteiktie
pienakumi “nodrosinat”, pieméram, drosibu vai noteiktu objektu stavokli
tiek interpretéti ka pienakums garantét noteiktu rezultatu jeb tiek piemeé-
rota stingra atbildiba (sk., pieméram, Civillikuma 1084. panta pirmo dalu,
kas regulé ékas Ipasnieka atbildibu), nevértéjot tiesibu aizskaréja veiktos
piesardzibas pasakumus. Katra zina atkariba no ta, kada meéra normas
meérki ietilpst potenciala cietusa tiesibu un intere$u aizsardziba, ir atkarigs
iespéjamajam tiesibu aizskaréjam izvirzamais pienakums veikt zinamus
piesardzibas pasakumus, turklat atseviskos gadijjumos normas meérkis var
bat pat izslégt jebkada kaitéjuma nodariSanas risku jeb sasniegt noteiktu
rezultatu, kas savukart nozimeé to, ka faktiski jau sak darboties stingras
atbildibas rezims. Lidz ar to normas aizsardzibas mérkis ne tikai ir nesa-
raujami saistits ar vainu, pieméram, veicamo piesardzibas pasakumu kon-
teksta, bet ar $is doktrinas palidzibu var ari noteikt to, kur$ no atbildibas
modeliem (vainas vai stingrais) vispar konkrétaja situacija ir piemérojams.
Seit japiebilst, ka prasitas ripibas standartu var ietekmét ne tikai rakstitas
tiesibu normas (normativo aktu normas, publisko, kvazi - publisko sub-
jektu izdotie akti, privatas institticijas izdoti saistosie noteikumi u. c.), bet
ari nerakstitas tiesibu normas (visparéjie tiesibu principi, parazu tiesibas,
tehniskie / profesionalie standarti, profesionalas étikas normas u. c.).
Neuzmanibas jédziena personas (iek$éja) dimensija satur divus elementus:
zina$anas un prasmes. Sis galvenokart nav subjektivs jautajums (proti, ko
tie$i iespéjamais tiesibu aizskaréjs zinaja vai ari kadas bija vina prasmes),
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bet gan objektivs jautdgjums (kadam zinasanam un prasmém sapratigai
personai iespéjama tiesibu aizskaréja vieta bija japiemit). Nosakot prasito
zinaanu un prasmju limeni, kas attiecinama uz sapratigo personu tiesibu
aizskaréja vieta, ari Seit ir janem véra bridis tiesi pirms notikuma (proti,
jaraugas ex ante perspektiva), lai ari péc lietas faktu noklausi$anas tiesibu
piemérotajam varétu klat vilino$i raudzities uz lietu no otras puses, proti,
ex post perspektiva. Lidz ar to, nosakot prasito zina$anu un prasmju limeni,
ir janem véra, tostarp ta zinatniska un tehnologiska attistiba, kada ta bija
isi pirms kaitigo seku izraiso$a notikuma. NepiecieSamajam zina$anam
jaattiecas uz kaitéjuma iestaganas risku (ta nopietnibu un iespé&jamibu).
Turklat §is zina$anas jaattiecina visparéja veida — prasitajam zina$anam
nav jaattiecas uz notikumu secibu, kas radija kaitéjumu, bet gan uz
kaitéjuma veidu. Ari prasmém, tapat ka zinasanam, ir jabut attiecinatam
visparéja veida - nevis uz iespéjam izvairities no konkréta kaitéjuma riska
vai mazinat to, bet tikai uz iespéjam izvairities no negadijuma ka tada. Saja
zina sapratiga persona tiek “veidota” atkariba no personas izdaritas ricibas
rakstura. Attiecigi prasitas rapibas standarta noteik$ana liela nozime ir
personas konkréta bridi ienemtajai socialajai lomai, kas izskaidro, kapéc
viena situacija ir nepiecieSamas labakas zinasanas un prasmes neka cita
situacija.

Latvijas ligumtiesibas civiltiesiska atbildiba iestajas par paradnieka ligu-
miskas saistibas parkapumu, kas zinamos gadijumos pieprasa neuzmanibas
izvérté$anu, proti, analizi, vai paradnieks rikojies atbilstosi prasitas riipibas
standartam. Sados gadijumos biitu piemérojama visparéja neuzmanibas
(vainas) prezumpcija, ja saistibas priek§mets izpauzas pienakuma pielikt
visas sapratigas piles aktivas darbibas veida. Minétais izvértéjums batu
veicams ne tikai Civillikuma 1649. panta otraja dala noteiktajos gadijumos
(proti, kad to tiesi nosaka likums), bet ari gadijumos, kad tas izriet no pusu
pieligtajiem liguma noteikumiem (ta satura) vai noslégta liguma (saistibas
priek$meta) juridiska rakstura (Civillikuma 1785. pants). Saja zina, autora
ieskata, noderigas ir Vacijas un Sveices ligumtiesibu teorétiskas atzinas, ka
ari anglo-saksu un romanu-germanu tiesibu sistémas atzita doktrina par
ligumisko saistibu iedalijjumu 1) pienakuma pielikt visas sapratigas pules
un 2) pienakuma sasniegt noteiktu rezultatu. Ta, pieméram, maksajumu
saistibas, uznémeéja saistibas izgatavot noteiktu lietu darbojas stingras
atbildibas rezims, proti, tiesibu literatiira $ada tipa saistibas médz ieklaut
t. s. “stingras atbildibas grupas” saistibas. Jaatzimeé, ka $aja zina Vacijas
ligumtiesibas (kas balstitas uz vainas principu) un Eiropas kopéjas ligum-
tiesibu tendences (attaisnojumu koncepcijas konteksta) butiski savstarpéji
neatskiras.

Ligumiskas atbildibas konteksta butiska loma ir pu$u privatautonomijai,
atbilstosi kurai lidzéji definé izpildamo saistibu, no kuras savukart
izriet prasitas rapibas standarta saturs. Puses var ligumiski pastiprinat
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vai mikstinat likuma noteikto atbildibas modeli, tostarp pieligt stingras
atbildibas rezimu, ievérojot imperativo normu prasibas. Saja zina svariga
nozime ir ligumiskas garantijas instititam. Nemot véra §is stingras atbildi-
bas grupas saistibas, visparéjo vainas prezumpciju (ja saistibas priek§mets
izpauzas pienakuma pielikt visas sapratigas pules aktivas darbibas veida),
ka ari apstakli, ka tipiski puses privatautonomijas ietvaros nosaka precizu
pusu uzvedibas modeli (kas nav iespéjams delikta gadijuma), ka rezultata
nereti pieligstot ari stingro atbildibu, secinams, ka praksé ligumiskas atbil-
dibas pieméro$ana vainas institlits nesagada seviskas problémas, ievérojot,
ka lidz neuzmanibas analizei praksé nonak salidzinosi reti.

Minéto apsvérumu dé] nav un nevar but sekmiga diskusija par to, vai
ligumtiesibas no Civillikuma viedokla valda stingras atbildibas modelis,
vai tomér visparéjais atbildibas (vainas) modelis. Drizak jaatzist, ka
neviens no abiem modeliem nedominé un ta vieta pastav jaukta atbildibas
sistéma, jo sevis$ki nemot véra to, ka abu atbildibas modelu robezskirtne
ir loti trausla. Ta vieta diskusiju fokusa buatu jabat ligumiskas neuzma-
nibas kritérijiem. Gadijumos, kad izvértéjama paradnieka vaina, darbojas
sapratigas personas tests, kas ligumtiesibas darbojas lidzigi ka deliktu
tiesibas, bet noteikti ne identiski. Ligumtiesibas izmanto generalklauzulu
“vidusmeéra paradnieks konkrétaja situacija” (pieméram, vidusméra glaba-
tajs konkrétajos apstaklos, turklat $aja zina svarigi batu ari noskaidrot,
vai glabatajs konkrétaja situacija ir vai nav komersants, ievérojot, ka
komersantiem izvirzams augstaks prasitas rupibas standarts). Ligumiskas
neuzmanibas konstatéSanas pamatkritériji ir lidzigi ka deliktu tiesibas
(kaitéjuma paredzamiba un kaitéjuma novérsamiba). Lai ari pamatkritériji
jédzieniski ir tie pasi, tomér saturiski tie nav identiski. Seit jaatzimé, ka
Latvijas tiesu praksé ligumtiesibu stridos médz nemt véra ari tadus deliktu
tiesibas atzitus neuzmanibas vértésanas kritérijus ka veiktas aktivitates
bistamiba, pieejamie piesardzibas pasikumi, iesaistito personu attiecibu
tuvums vai savstarpéja ipasa uzticé$anas (palausanas).

Ligumtiesibu konteksta svarigi noskirt civiltiesisko atbildibu no cita civil-
tiesiska aizsardzibas lidzekla - liguma izpildes prasijuma. Sis noskirums ir
butisks, jo tiesibu literatara abus minétos civiltiesiskas aizsardzibas lidzek-
lus reizém meédz apliukot vienlaikus, tos seviski neizdalot, kas savukart var
novest pie nepareizas vainas jédziena izpratnes kada konkréta atbildibas
jautdjuma. Ta, pieméram, Civillikuma 1776. panta noteiktais cietusa pie-
nakums veikt sapratigus pasakumus zaudéjumu mazinasana attiecas tikai
un vienigi uz civiltiesiskas atbildibas jautajumu, precizak - uz zaudéjumu
atlidzinasanas jautajumu. Tomér ta nav piemérojama attieciba uz liguma
izpildes prasijumiem. Liguma izpildes prasijumos jebkada kreditora (ka
cietu$a ligumpartnera) darbiba vai bezdarbiba, kas hipotétiski varétu
neatbilst prasitajai rapibai, var ietekmét kreditora prasijuma tiesibas uz
liguma izpildi tikai likuma vai liguma ipasi noteiktos gadijumos. Si doma

52



27.

28.

29.

pamatojas tézé, ka péc visparéja principa kreditora tiesibas prasit liguma
izpildi nevar tikt revidétas no tiesas puses, mekléjot trakumus kreditora
(ka cietusa ligumpartnera) darbibas. Vienigais visparéjo normu gadijums
Civillikuma, kas var apturét liguma saisto$o spéku par sliktu kreditoram,
ir Civillikuma 1591. pants, kas paredz liguma neizpildi$anas ierunas
tiesibu. Tacu ari tad $ada ieruna var tikt izmantota tikai tad, ja kreditors
nepilda kadu savu pienakumu, nevis izmanto tiesibas.

Izplatits launa nolika izpausmes veids ir tiesibu izlietoSana un piena-
kumu pildi$ana kaité$anas nolaka (tatad pretéji labai ticibai), tacu ari Seit
japatur prata, ka ne jebkura tiesibu izlietoSana pretéji labai ticibai, kas
nebauda tiesisku aizsardzibu, automatiski pieskaitima launam nolakam.
No otras puses, ka tas atzits ari tiesu praksé, launpratibas gadijuma nav
labas ticibas. Turklat tiesibu izlieto$anas konteksta kritérija “kaité$anas
merkis” méraukla ir objektiva. Pieméram, kaité$anas meérki ir iespéjams
konstatét gadijuma, ja persona savu tiesibu izlieto bez jebkadas objektivi
aizsargajamas intereses, proti, ja ir iespéjams pieradit, ka zinamai ricibai
péc objektiviem lietas apstakliem nevar but cita mérka ka vien nodarit
citam kaitéjumu.

Launa noluka konstaté$anas kritériji ir: 1) personas apzinata (ti$a) riciba
(kas aptver ka a) darbibu, td b) bezdarbibu), 2) kuras rezultata 3) citai
personai radies a) gribéts juridiski nozimigs kaitéjums vai ari b) tads juri-
diski nozimigs kaitéjums, kura iestaganas varbutibu §1 persona apzinajas
jeb paredzéja (pielava). Apzinatas (ti$as) ricibas kritériju Seit var konstituét
arl personas riciba pretéji labiem tikumiem, un $ados gadijumos, lidzigi
ka neuzmanibas konteksta, par pamatu janem sapratigas personas tests
attiecigos faktiskajos apstaklos, un tiesibu piemeérotajs nevar vadities péc
savas iekséjas krietnuma parliecibas.

Apzinatu (ti$u) ricibu (tapat ka kaitéjuma gribésanu) raksturo objektivi
konstatéjami apstakli. Visbiezak par personas launu noluku liecina tas
informeétiba par kadiem juridiski batiskiem apstakliem, kas ir kaitéjuma
nodari$anas pamata, tacu, neraugoties uz $iem apstakliem, persona rikojas.
Lidz ar to Jauna nolika jédziens $ada izpratné tuvinas lietu tiesibas zinama-
jam launticibas jédzienam, kas koncentréta veida definéjams ka personas
zinadana (vai vajadzé$ana zinat) par noteiktiem tiesiskiem $kér§liem vai
trakumiem. Tapat par personas launu nolaku var liecinat tadas objektivas
pazimes ka tiesibu aizskaréja izmantotie lidzekli, panémieni, ricibas siste-
matiskums (planveidigums), tas saskanotiba, ka ari $Is personas mérkis.
Reizém par launu nolaku liecina tiesibu aizskaréja panaktais rezultats,
pieméram, tiesibu aizskaréja iegttais labums. Minétas objektivas pazimes
vienmér jaskata savstarpéja kopsakariba, jo ta var nonakt pie situacijas
kopainas, tostarp pie secinajuma, ka persona rikojusies ar launu noluku.
So tézi batiba apstiprina ari pastavosa Latvijas judikatira. Lidz ar to nevar
piekrist Latvijas tiesibu literatira noraditajam, ka personas vainas formas

53



30.

31.

nodoma veida pieradisana var bat komplicéta psihiskas attieksmes izzinas
gratibu dél, kas praksé var izradities gandriz neiespéjami un nesamerigi
apgrutinosi prasitajam.

Rupjas neuzmanibas konteksta pirmskietami varétu but parprotams
Civillikuma 1645. panta pirmas dalas formuléjums tada izpratné, ka par
rupju neuzmanibu per se butu atzistama tadas ricibas uzsaksana, kuru
raksturo norma minétais kaitigums un bistamiba. Ta tas nebutu jasaprot.
Daudzas socialas un ekonomiskas aktivitates ir riskantas, tacu tas ir tiku-
$as sociali akceptétas. Attiecigi, personai veicot $adas aktivitates ka tadas,
nevar uzskatit, ka persona automatiski rikojas neuzmanigi. Par rupju
neuzmanibu var runat tikai tad, ja iepretim $im ievérojamajam kaitéjuma
briesmam persona neievéro attiecigu ripibu, neveic vajadzigos piesardzi-
bas pasakumus. Citiem vardiem, rupju neuzmanibu raksturo ievérojamaks
disbalanss starp kaitéjuma iestaSanas risku un personas veikto ricibu
prasitas rapibas konteksta, salidzinot ar vieglu neuzmanibu. Ka atzits
misdienu Latvijas tiesu praksé, rupju neuzmanibu var konstatét tad, ja
tiesibu aizskaréjs ne tikai nav izradijis krietna un rapiga saimnieka rapibu
un ¢aklibu un tatad nav veicis apstakliem parasti atbilstosus pasakumus,
lai nerastos tiesibu parkapums, bet nav neko darijis vispar vai veicis tikai
dazus nebutiskus, formalus pasakumus, lai parkapums nenotiktu, vai, kaut
arl nevélédamies negativas sekas, tomér ignoré&jis drosibas pasakumus.
Svarigi uzsvert, ka ari rupja neuzmaniba ir objektiva kategorija.

Latvijas tiesu praksé vérojama tendence rupju neuzmanibu pielidzi-
nat Jaunam noliikam, proti, ka tas batiba ir viens un tas pats jédziens.
Pirmskietami varétu teikt, ka $ads uzskats ir pamatots, jo Civillikuma
1645. panta otra dala noteic, ka “zaudéjumu atlidzibas un citu civiltiesisku
seku zina rupja neuzmaniba pilnigi pielidzinama launam nolikam”.
Turklat, atseviskos tiesu prakses pieméros tiesibu piemérotajs nevis tikai
vienkarsi “pielidzina” §is vainas pakapes vienu otrai, bet ari faktiski atmet
rupjas neuzmanibas kritérijus, attiecigi vadoties tikai péc launa nolaka
pazimém. Tomér $§ada pieeja nav pamatota. Ja kada Civillikuma norma
paredz, ka, izmantojot Civillikuma 1645. panta otras dalas retoriku, “civil-
tiesisko seku zina” butiska ir viena konkréta vainas pakape (pieméram,
launs noluks Civillikuma 1642., 1643. panta un 1776. panta otras dalas
konteksta), tad $ads noskirums starp rupju neuzmanibu un Jaunu noliku
klast vitali nepiecieSams. Lidz ar to $is Civillikuma 1645. panta otraja
dala ietvertais vienadojums ir attiecinams tikai uz tiem gadijumiem, kur
Civillikuma normas rupja neuzmaniba un launs noliks tiesisko seku zina
tiek nostaditi lidzvertigas kategorijas. Tadéjadi Seit nav pamata runat par $o
vienadojamu ka visparéju principu. Attiecigi Civillikuma 1645. panta otra
dala ir formuléta neveiksmigi un zinama meéra pat pirmskietami maldina.
Si Civillikuma norma bitu skaidraka, ja tis nosléguma sekotu piebilde
“attieciga vieta noraditos gadijumos” (lidzigi ka Civillikuma 1647. panta).
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ANNOTATION

Since the restoration of independence of the Republic of Latvia in 1990,
the understanding of the preconditions for civil liability in Latvian civil law has
undergone significant and dynamic changes. This is mainly true for the first,
so-called “starting point” precondition of civil liability. At the moment,
the question of what exactly constitutes the first condition of responsibility is
in a state of uncertainty, given that there are two schools of law, so to speak.
The first of these is the conception of justifications, which first appeared in
Latvia around 2005, gradually taking roots in case law over the years. The con-
ception of justifications focuses on the possible justifications presented by
the alleged infringer (this aspect is referred to as culpability), making wrongful
conduct the first precondition for liability, but paying relatively little attention
to the content of the concept. At the same time, it abandons the use of the con-
cept of fault, stating that there is no basis for assessing fault, as it examines
a person’s mental attitude, while degrees of fault can only be given an ancillary
meaning in certain aspects of liability. The second school of law is the con-
ception of fault, which emerged around 2015 and foregrounds the objective
category of fault (negligence) as the main precondition for liability, in which
the clause of a bonus pater familias (a reasonable person) plays a fundamental
role in determining the standard of care required. According to this concep-
tion, the wrongfulness of an act is only the final result of the assessment of
the preconditions for liability (the theory of the wrongful result). Case law can
be found where judicial decisions are currently motivated by both the concep-
tion of justifications and the conception of fault.

The author's main aim is to set out specific criteria for this first precondi-
tion of liability and to describe the features of these criteria, as well as guide-
lines for assessing these criteria in a general (fault-based) model of liability
(which is mainly what has been done in Chapters 2, 3 and 4). The question of
the most valid name for the first or so-called “starting point” precondition for
civil liability, or the exact number of preconditions for liability, is an ancillary
but not unimportant task of this paper (which is analyzed in Chapters 1 and
5). The author supports this idea by the observation that, in the end, what
will be important for the legal applicator in assessing the application of civil
liability in practice will not be what, for example, the grounds for liability are
called in the recitals of the court decision, but a comprehensive and balanced
and, last but not least, consistent analysis of the criteria for these grounds. This
is important because, whatever the first precondition for liability is called, it
will in any event be a question of balancing the alleged infringer's freedom of
action on the one hand and the protection of the victim's rights on the other.

Accordingly, to achieve the aim of the work, the author first identifies
the problems in Latvian civil law related to the concept of fault by analyzing
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the provisions of the currently Civil Law of 1937 (CL) currently in force and their
historical origin, i.e., the predecessor of the CL — The Baltic Local set of Civil
Laws of 1864 (BLCL), as well as Roman digests and other historical sources of
law, including those to which the compiler of the BLCL, Prof. F.G. von Bunge,
had referred to the relevant provisions of the BLCL (Chapter 1). The author then
focuses on the central “anatomical cell” of the concept of fault - “reasonably
prudent and careful person” in the view of negligence, which sets the standard
of care required, as well as other negligence criteria (Chapter 2). The author
then analyses the degrees of fault “gross negligence” and “wrongful intent”,
the criteria for establishing them, and the need to distinguish between them
(Chapter 3). Accordingly, the author focuses on fault and degrees of fault in
the application of contractual liability (Chapter 4). The analysis is concluded by
answering the questions (issues) identified, but not yet answered, in Chapter 1,
by giving an opinion on the most appropriate conception in Latvian civil law,
the place of the concept of wrongfulness in the system of civil liability, as well
as on the meaning of the division of degrees of fault (Chapter 5).

58



TABLE OF CONTENTS

ANNOTATION. ..o e

1.

GENERAL DESCRIPTION OF THE WORK. .....................
L1. Relevance of topic and novelty of the research .................
1.2. Aims and objectives of Doctoral thesis........................
1.3. Questions researched in the doctoral thesis....................
1.4. Description of the scientific methods used in the doctoral thesis .

1.5. Approbation of the results of doctoral thesis ..................

STRUCTURE AND CONTENT OF DOCTORAL THESIS.........
2.1. Introduction to Doctoral thesis...............................

2.2. First chapter “The Concept of Fault and Related Issues in
Latvian Civil Law” ... ..o

2.3. Second chapter “The Concept of Negligence and the Criteria
for its Establishment” ........ ... .. ... ... oo

2.4. Third chapter “The Concept of Gross Negligence and
Wrongful Intent — the Criteria for their Establishment”.........

2.5. Fourth chapter “Fault and Degrees of Fault in the Application
of Contractual Liability”....... ... ... ... i

2.6. Fifth chapter “The Role of the conceptions of Fault and
Justifications, the Concept of Unlawful Conduct and
the Grading of Fault in the Civil Liability System”..............

MAIN CONCLUSIONS AND PROPOSALS OF
THE DOCTORAL THESIS. .. ...

59



1. GENERAL DESCRIPTION OF THE WORK

1.1. Relevance of topic and novelty of the research

It would not be an exaggeration to say that fault is a rather complex concept
in civil law. This is not only supported by the range of legal institutions and
related legal terms (including general clauses) that are closely intertwined with
fault and degrees of fault, but also by the observation that fault and its degrees
are connected by one of the cornerstones of legal science, namely the idea
of justice. In this respect, the legal literature points out that fault is one of
the rights of justice. More specifically, the concept of fault seeks to strike a fair
balance between the private autonomy or freedom of action of one person,
on the one hand, and the protection of the rights and legitimate interests of
another person, on the other. The main object of study of the concept of fault is
the behavior of a person that is causally linked to the creation of negative con-
sequences for the legally protected goods of another person. The fault is studied
by comparing the actual conduct of a person with an objective evaluation of
conduct - the standard of care required, which is determined by the reasonably
prudent and careful person or simply reasonable person test. Accordingly, fault
is attributed to an educational and social value, and consequently, the principle
of autonomy and self-determination is invoked as a justification for the neces-
sity of fault from the perspective of legal ethics.

The search for before mentioned fair balance between two fundamental
rights is one of the main reasons why the concept of fault has been understood
so differently in legal scholarship over the centuries. As societal views on
values, including the legal goods to be protected and their relative gradations,
have changed, the position of this balance point has changed accordingly. This
is illustrated, for example, by the industrial revolution in the early 19th cen-
tury, when production based on agriculture and manufactures was gradually
replaced by factories, whose mass production process involved automation and
the extensive use of various machines, in parallel with the rapid development of
railway infrastructure. As it is well known, the introduction and operation of
these innovative technologies also had negative consequences, such as factory
workers regularly suffering various injuries in their workplaces and accidents
related to the use of the railways.

At the same time, these technological processes made it difficult to estab-
lish the employer's civil fault — that the conduct did not meet the required
standard of care. The complete prevention of such accidents could in theory
only be achieved by the radical measure of prohibiting the activities in ques-
tion. However, given the social and economic value of these activities and
their desirability for the future development of society, other solutions had to
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be found. Accordingly, the application of the strict liability model developed
rapidly in an attempt to redress the imbalance between the private autonomy
of employers (the right to engage in and profit from industrial enterprise) and
the protection of the rights of their employees (the right to the security and
protection of life and health and just compensation for unjustified interfer-
ence with these legitimate interests). Thus, a new approach to determining
liability again struck a relative balance, given that, as a general principle,
the strict liability model does not examine whether a person's conduct falls
below the standard of care required. Here, liability is, in fact, for the risk (its
materialization), regardless of how careful the infringer was in his conduct.

Given the diversity of understandings of the concept of fault over
the centuries, there were undoubtedly critics and deniers of fault, which led
to extensive doctrinal debate. In this regard, it has been noted in the legal
literature that fault has been historically ignored, contested, and glorified. This
observation could be directly applied to the understanding of fault in Latvia
over the last fifteen years. Echoes of the historical debate can also be seen in
the contemporary legal literature, where the debate has by no means subsided
and, in the author's view, is not expected to subside in the foreseeable future. In
this respect, the Latvian legal literature aptly notes that the search for fault and
its recognition as one of the preconditions for liability is linked to the human
tendency to ensure justice in various conflicts. It has developed gradually
and has undergone drastic fluctuations over the centuries. And it continues
in modern society. Looking to the future, it is particularly important to bear
in mind that technological developments since the Industrial Revolution have
not stopped for a moment and that society will be affected in the near future
(some would argue that it is already being affected) by a new “technological
revolution”, which in the 21st century is mainly due to the rapid development
of artificial intelligence-led systems and their widespread application in human
daily life. It is therefore reasonable to assume that the understanding and role
of the concept of fault in civil law is likely to continue to change, as humanity
will always need to continue its search for that fair balance.

Since the restoration of independence of the Republic of Latvia in 1990,
the understanding of the preconditions for civil liability in Latvian civil law has
undergone significant and dynamic changes. This is mainly true for the first,
so-called “starting point” precondition of civil liability. At the moment,
the question of what exactly constitutes the first condition of responsibility is
in a state of uncertainty, given that there are two schools of law, so to speak.
The first of these is the conception of justifications, which first appeared
in Latvia around 2005, gradually taking roots in case law over the years.
The conception of justifications focuses on the possible justifications presented
by the alleged infringer (this aspect is referred to as culpability), making
wrongful conduct the first precondition for liability, but paying relatively
little attention to the content of the concept. At the same time, it abandons
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the use of the concept of fault, stating that there is no basis for assessing fault,
as it examines a person's mental attitude, while degrees of fault can only be
given an ancillary meaning in certain aspects of liability. The second school
of law is the conception of fault, which emerged around 2015 and foregrounds
the objective category of fault (negligence) as the main precondition for liabil-
ity, in which the clause of a bonus pater familias (a reasonable person) plays
a fundamental role in determining the standard of care required. According to
this conception, the wrongfulness of an act is only the final result of the assess-
ment of the preconditions for liability (the theory of the wrongful result). Case
law can be found where judicial decisions are currently motivated by both
the conception of justifications and the conception of fault.

The novelty of the work is indicated by the fact that no doctoral thesis
on this complex concept of civil liability — fault in the general civil liability
model - have been developed and defended in Latvia, although at the same
time it should be noted that some doctoral theses even devote separate chap-
ters to this problem. For example, the institution of fault has been examined
in the context of the main lines of modernization of Latvian contract law,
concluding that fault is not a precondition for liability for damage caused by
a breach of contract (Karklin$ J. Main Directions of Modernization of Latvian
Contract Law. Doctoral thesis. Riga: University of Latvia, 2006). Also, fault has
been analyzed in the context of the main lines of modernization of Latvian
tort law, concluding that fault is not a precondition for liability for damage
caused by a tort, instead of putting forward wrongful conduct as the first pre-
condition for liability, while noting that instead of fault it is more reasonable
to use the concept of culpability, understood as justifications (justifications to
wrongful conduct) (Kubilis J. Main Directions of Modernization of Latvian
Tort Law. Doctoral thesis. Riga: University of Latvia, 2016). The author's
work focuses mainly on the concept of fault in the general model of liability,
the necessity of which has been widely criticized in the two above-mentioned
doctoral theses from the point of view of the application of liability. The novelty
of the thesis is therefore also demonstrated by the fact that it offers a different
(and, in the author's view, legally reasoned) perspective on the role of fault
in the context of civil liability (both tort liability and contractual liability).
In this respect, should also mentioned the relatively recently defended doc-
toral thesis on the liability of a member of the board of directors for losses
caused to a capital company, which deals with a specific institute of liability
(Novicane E. Liability of a Member of the Board of Directors for Losses Caused
to a Capital Company. Riga: University of Latvia, 2020). The above-mentioned
work also analyses the concept of fault with regard to the liability of members
of the management board.

To identify theoretical and practical problems in the interpretation and
application of the concept of fault in the general liability model and to propose
appropriate solutions to achieve the author's objectives, more than 180 Latvian
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and foreign sources of legal literature, as well as more than 160 court rulings
(both contemporary and inter-war period), were used in the development of
the work. The foreign legal literature used is in English, Russian and German.
The work uses, for example, the works of authors such as J. Cooke, R. E. Keeton,
H. Koziol, O. Lando, H. Beale, M. Bussani, F. Werro, B. S. Markesinis,
S. F. Deakin, H. Unberath, A. Johnston, E. McKendrick, E. Peel, E. Posner,
P. Schlechtriem, R. Stone, G. Treitel, C. von Bar, E. Clive, C. van Dam, W. van
Gerven, P. Widmer, B. Winiger, E. Karner, K. Oliphant, R. Zimmermann,
H. Brox, W. D. Walker, D. Looschelders, D. Medicus, C. F. Miihlenbruch,
R. Schulze, 1. Schwenzer and others. The work has also been based on the work
of Latvian legal scholars K. Balodis, A. Bitans, V. Bukovskis, L. Buls, K. Cakste,
E. Kalnins, J. Karklins, J. Kubilis, V. Mantrovs, E. Novicane, ]. Rozenfelds,
V. Sinaiskis, G. Strazdins, K. Torgans, N. Vinzarajs and other authors whose
contribution to the development of Latvian civil law has been significant.
In this respect, a special mention should be made of prof. K. Torgans and
prof. J. Karklins in the context of the institute of civil law fault, who have been
particularly active participants in the debate on and around fault in civil law
over the last 15 years, where the opinions expressed by these authors have also
been incorporated into the reasoning of court decisions.

1.2. Aims and objectives of Doctoral thesis

The main objective of the work is to identify, propose and describe specific
criteria for establishing the first or so-called “starting point” precondition for
civil liability, the characteristics of these criteria, as well as guidelines for assess-
ing these criteria in a general (fault-based) model of liability. The proposition
of the most valid name for the first or so-called “starting point” precondition
for civil liability, or the identification of a precise number of preconditions
for liability, is a secondary but not unimportant objective of the present work
(which in turn is analyzed in Chapters 1 and 5). In order to achieve both of
the above objectives, it is inevitable to encounter the two conceptions existing
in Latvian civil law: the conception of justifications and the conception of
fault. Accordingly, the third of the main objectives of the work is to identify
the conception which is more reasonable and more appropriate in the Latvian
civil law system, taking into account also the European common private law
development trends: the Principles of European Tort Law (PETL), the Draft
common frame of reference (DCFR), the Principles of European Contract Law
(PECL), the UNIDROIT Principles of International Commercial Contracts.

In the context of the purpose of the work, it should be noted that this
work does not tend to propose new versions of legal norms (although in some
places, where necessary, the author has proposed such editorial changes). In
this respect, the author considers that most of the thoughts, ideas, and pro-
posals expressed in the work can be put into practice in the application of
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the existing CL provisions, i.e. through the interpretation of these provisions.

Although, from the perspective of its content, the CL is one of the oldest codifi-

cations of civil law in force in the world, it is possible to interpret its provisions

in a modern way, for example, by analyzing the degree of fault “negligence”
and the criteria for establishing it in the light of developments in common

European private law, bearing in mind that these criteria have evolved his-

torically throughout the largest part of Europe from the same criteria already

recognized in Roman law.
The doctoral thesis aims to:

1) identify and analyze the problems existing in Latvian civil law in the appli-
cation of civil liability in the general liability model, including the analysis
of the first precondition of liability, as well as to examine this aspect from
a historical perspective;

2) identify and study the legal literature of the various European unification
projects and the draft documents on the unification of European private
law on the application of civil liability in a general liability model, includ-
ing an analysis of the first precondition for liability;

3) analyze the selected legal literature and case law, the guidelines and
principles contained therein, to assess their suitability in the context of
the application of liability in Latvian civil law;

4) to set out specific criteria for the first precondition of civil liability, their
characteristics, and guidelines for assessing these criteria in a general
liability model (both in tort law and in contract law);

5) to propose the most appropriate description of the first precondition of
liability in the Latvian civil law system, in this context also evaluating
the conceptions of application of liability existing in the Latvian civil law,
respectively also giving an opinion on the most appropriate and reasonable
conception.

1.3. Questions researched in the doctoral thesis

The work mainly analyses the question of the criteria for establishing
the first precondition for civil liability, the characteristics of these criteria, as
well as the guidelines for assessing these criteria in the general (fault-based)
model of liability. The work also examines the elements of fault in the con-
text of the strict liability model, insofar as it has been necessary to achieve
the aims of the work. The work does not explore fault in detail in specific
areas of liability, such as pre-contractual liability, liability for damage caused
by multiple infringers, liability for damage caused by artificial intelligence
controlled systems, etc. In this respect, it should be made clear that the work is
of fundamental nature, since it analyses, inter alia, the view in Latvian civil law
that fault cannot be regarded as an independent precondition for liability, and
that references to fault should be excluded in the CL. The paper then goes on to
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analyze and justify the question of whether and why fault has any relevance for
the application of liability and then describes the criteria and characteristics of
fault, as well as the general guidelines for assessing these criteria. Accordingly,
this work (and its conclusions) can be taken into account in further analyses
of fault and its degrees in other, specific areas of liability. In other words, this
work can serve as a basis for future research on the concept of fault in civil law.
For the sake of precision, it should be noted that this work also deals to some
extent with more specific liability issues, such as the function of fault in the lia-
bility of the property owner, liability for damage caused by another person,
liability for damage caused by members of the management board and super-
visory board of a capital company, liability for trademark infringement, etc.

In the first chapter “The Concept of Fault and Related Issues in Latvian
Civil Law”, the focus is put on the concept of fault in Latvian civil law, iden-
tifying the main issues in Latvian legal literature and case law, with a strong
emphasis on the rapid development of the understanding of fault in the last 15
years. Accordingly, taking into account the diversity of opinions expressed in
the literature and the fact that the understanding of the concept of fault cur-
rently occupies a rather uncertain position in the context of the application of
civil liability, the author has started his analysis by examining the CL provisions
related to fault and the application of liability, operating on the text of the pro-
visions and their interrelation system. The author then examines the historical
BLCL norms corresponding to the CL norms, looking at the inter-war period,
and then turning attention to the historical legal sources (mainly Roman
digests) used to draft the BLCL norms corresponding to the CL norms. Within
the chapter, the author deduces the main basic concepts of the general model
of liability (fault), on the basis of which the subsequent outline of the work is
built.

In the second chapter “The Concept of Negligence and the Criteria for
its Establishment”, the author analyses one of the central concepts of this
work - negligence, first by providing a general description of it, including
from a historical perspective, and outlining its main criteria. Then, demon-
strating the broad outlines of the concept of fault, the author describes how
the criteria of negligence relate to other preconditions of liability and civil law
institutions such as theories of accidental obstacle and causation. The main
content of the chapter is contained in the second part of the chapter, where
the criteria for establishing negligence, their features, as well as the assessment
guidelines are assessed in detail, making extensive use not only of Latvian but
also of national case law from other European countries, as well as of common
European tort law developments. The criteria for establishing negligence (fault)
are summarized in the following groups of criteria: 1) risk of damage; 2) pre-
cautionary measures; 3) knowledge and skills. This subsection also analyses
two of the most characteristic forms of negligence: inaction as negligence and
breach of legal norms.
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In the third chapter “The Concept of Gross Negligence and Wrongful
Intent - the Criteria for their Establishment”, the author discusses the con-
cepts of gross negligence and wrongful intent. The concept of gross negligence
is first discussed, with a general description and then the criteria for its estab-
lishment. Similarly, in the context of wrongful intent, the author starts with
a general description of wrongful intent, linking it to the application of Article
1 CL (the principle of good faith), and then sets out the criteria for establishing
wrongful intent. The chapter concludes by arguing for the need to distinguish
between gross negligence and wrongful intent, noting that in the legal liter-
ature and case law these degrees of fault are often equated with each other.
The chapter makes extensive use of Latvian case law, as well as of the German
and Swiss legal literature, in particular in the context of wrongful intent.

In the fourth chapter “Fault and Degrees of Fault in the Application
of Contractual Liability”, the author analyses fault and degrees of fault in
the application of contractual liability, first outlining the main issues and
describing the basis of contractual liability, and then turning to the need to
assess fault and degrees of fault in the application of contractual liability.
Although the remaining chapters of the work are based mainly on tort law
issues, it should be noted that certain aspects of contract law also are also
featured in other chapters. For example, case law in contract law disputes has
also been used to describe the criteria for negligence, thus demonstrating not
only the differences but also the common features of the concept of fault in
tort law and contract law. This chapter also makes extensive use of Latvian
case law, as well as of the insights of the related civil law systems of Germany
and Switzerland.

In the fifth chapter “The Role of the conceptions of Fault and
Justifications, the Concept of Unlawful Conduct and the Grading of Fault
in the Civil Liability System”, the author provides a summary argumentation
on the understanding and role of fault and degrees of fault in the application
of civil liability, first assessing the suitability of the conception of justifications
and fault for Latvian civil law (both tort law and contract law), considering
this issue in relation to the problem of the burden of proof. The author then
provides his assessment of the preconditions for civil liability, in this context
offering his perspective on the interaction between fault and unlawfulness and
their place in the liability system. Finally, the author argues for the relevance of
the classification of degrees of fault in the context of civil liability. Ideologically,
in this concluding chapter, the author attempts to provide answers to the prob-
lems identified in the first chapter in the context of the concept of fault.
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1.4. Description of the scientific methods
used in the doctoral thesis

The historical method is used in the work, according to which the his-
torical development of the national private law regulations of Latvia and other
European countries related to fault and degrees of fault is studied, examining
the genesis and evolution of the concept of fault. The historical method has
been used in a particularly illustrative manner in the analysis of the origin
of the fault-related CL norms, not only by looking back to the corresponding
BLCL norms but also by searching for and studying the Roman digests and
other sources of law to which the drafter of the BLCL, Prof. F.G. von Bunge,
referred in the drafting of the relevant BLCL norms. The Latvian legal literature
and case-law have also been analyzed in this way, for example, by examining
how the same legal institute, which was incorporated in both the CL and
the BLCL, was interpreted in the practice of the Civil Cassation Department
of the Latvian Senate in the inter-war period and how it is interpreted today
by the Civil Cases Department of the Supreme Court (Senate) of the Republic
of Latvia. An obvious example of the use of the historical method can also
be seen in the analysis of the foreseeability criterion, finding its roots in
the Anglo-Saxon legal system (in the context of the remoteness of damage) and
in the Roman-Germanic legal system (in the context of the theory of adequate
causation).

The comparative method is used in the work, according to which
the national private law of other European countries (regulatory framework,
legal literature, and case law) and the draft European private law unification
documents and related literature are compared with Latvian civil law. The com-
parative method has also been applied in the Latvian civil law framework,
for example, by comparing articles published in the last 15 years on the topic
of the thesis, which resulted in the identification of two main conceptions in
the general liability model: the conception of justifications and the conception
of fault, including their mutual differences. The comparative method has also
been used, for example, to look at how factually analogous life situations are
dealt with from the point of view of civil liability in different European private
law systems.

The analytical method is used in the work, according to which the opin-
ions expressed in the legal literature and the findings in the case law, as well as
the legal norms applicable to the subject of the work, were analyzed, as a result
of which the main problematic issues were identified and possible solutions to
them were presented in turn. For example, by means of the analytical method,
the author has come to the conclusion that the Latvian civil law system
actually contains all the same negligence criteria identified and summarized
in the European common tort law development trends, such as the PETL,
explaining this phenomenon by the fact that the development of private law
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systems in most European countries was historically influenced by Roman law,
including the negligence (fault) criteria developed therein.

The inductive method is used in work which, by examining legal sources,
draws conclusions on the main guidelines and principles of the general (fault)
liability model, as well as its nominally opposed strict liability model. For exam-
ple, by means of the inductive method, the author has come to the conclusion
that the criterion of foreseeability is a fundamental figure of civil law, which
is found not only in the concept of negligence (fault) but also in the causation
precondition (through the damage remoteness test and the theory of adequate
causation), which thus characterizes the important role of the foreseeability
principle in both the general liability (fault) model and the strict liability
model. Before mentioned, in fact, precludes a precise distinction between
the two models of liability.

The deductive method is used in work, according to which, for example,
from the use of terms such as “infringement of rights”, “unlawful act” and “cul-
pability” in the CL, assessing the use of these terms in case law and in the texts
of the CL norms, the author has come to the conclusion that all these terms are
characterized by degrees of fault “negligence” and “wrongful intent”, although
the content of these concepts is far from identical. This observation leads to
the more general conclusion that the concept of negligence is a fundamental
pillar of the general liability (fault) model, irrespective of whether a separate,
independent precondition for liability is also identified as wrongfulness, which
refers to the harm caused to the legal interests of another person by a negligent
(culpable) action.

1.5. Approbation of the results of doctoral thesis

The findings and proposals developed during the work have been
included and reflected in the following publications (papers)

1. Brants E. Role of Foreseeability in Imposition of Civil Liability. Socrates.
Riga Stradin$ University, Faculty of Law, electronic journal of legal scien-
tific articles. Riga: RSU, 2021, No. 2 (20), p. 268-286;

2. Brants E. Burden of Proof in the Application of Culpable Liability. Book:
Law and the Legal Environment in Changing Circumstances. Papers of
the 79" International Scientific Conference of the University of Latvia.
Riga: University of Latvia Press, 2021, p. 154-166;

3. Brants E. Inaction as a Form of Culpable Conduct in Tort Law. Jurista
Vards, 22.06.2021., No. 25/26, p. 47-52;

4. BrantsE. Elements of Fault in the Application of Contractual Liability. Book:
Application of International and European Union Law in National Courts.
Papers of the 78" International Scientific Conference of the University of
Latvia. Riga: University of Latvia Press, 2020, p. 270-286;
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5.

Brants E. The Concept of Wrongful Intent and the Preconditions for Its
Establishment in the Law of Obligations. Book: Protection of the Values
Enshrined in the Satversme: the Perspective of Different Branches of Law.
Papers of the 77™ International Scientific Conference of the University of
Latvia. Riga: University of Latvia Press, 2019, p. 215-226;

Brants E. The Idea and Role of Degrees of Fault in Private Law. Book: Legal
Traditions and Legal Identities in Central and Eastern Europe. Papers of
the 76" International Scientific Conference of the University of Latvia.
Riga: University of Latvia Press, 2018, p. 61-68.

The findings of the work have also been
presented at the following conferences

1.

participation with the poster presentation “The Role of Precautionary
Measures in Civil Liability for Tort” at the 8% International Scientific
Conference “New Legal Reality: Challenges and Solutions”, Faculty of Law,
University of Latvia, 2021;

participation with the paper “Role of Foreseeability in Imposition of Civil
Liability” in the International Scientific and Practical Conference “Current
Problems of the Legal System”, Faculty of Law, Riga Stradins University,
April 2021;

participation with the paper “Burden of Proof in the Application of Liability
for Wrongful conducts” in the 79" International Scientific Conference of
the University of Latvia, section “Civil Law in Changing Circumstances”,
February 2021;

participation with the paper “Elements of fault in the application of
contractual liability” in the 78th International Scientific Conference
of the University of Latvia, section “Civil Law and its Role in the Next
Decade”, February 2020;

participation with the poster presentation “Certain Aspects of
the Application of Contractual Liability in the Context of Culpability” at
the 7™ International Scientific Conference “Tasks, Meaning and Future of
Legal Science in Legal Systems”, Faculty of Law, University of Latvia, 2019;
participation with the paper “The Concept of wrongful Intent and
Preconditions for its Establishment in the Law of Obligations” in the 77th
International Scientific Conference of the University of Latvia, section
“Problems of Improvement of Private Law I”, February 2019;

participation with the paper “The idea and role of degrees of fault in
private law” at the 76" scientific conference of the University of Latvia,
section “Current issues of civil law in theory and practice I”, January 2018;
participation with the paper “Recourse claims and culpability” in the 75
Scientific Conference of the University of Latvia, section “Civil Law
Development Problems”, February 2017;
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10.

participation with the poster presentation “The criterion of foreseeability
of damage as a guarantee of legal security in the context of civil liability”
in the 6™ International Scientific Conference “Constitutional Values in
Contemporary Legal Space” at the Faculty of Law of the University of
Latvia, 2016;

participation with the paper “Foreseeability of Damage as an Element of
Fault in Tort Law” in the 74™ Scientific Conference of the University of
Latvia “Foreign Investments: When Law Interacts”, February 2016.
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2. STRUCTURE AND CONTENT OF DOCTORAL THESIS

The doctoral thesis consists of an introduction, five chapters, a summary,
and a list of sources.

2.1. Introduction to Doctoral thesis

The introduction of the doctoral thesis includes a description of the issues
to be investigated (using one concrete, modeled example for illustrative pur-
poses) and the subject of the research (its boundaries), a justification of the top-
icality and title of the doctoral thesis topic, and the relevance of the issue to
be investigated in theory and practice. The introduction also sets out the main
aims and objectives of the doctoral thesis and outlines some of the problems
analyzed in the doctoral thesis and their possible solutions (the need to develop
them). The introduction concludes with a description of the scientific research
methods and a concise description of the legal sources used.

2.2. First chapter “The Concept of Fault and
Related Issues in Latvian Civil Law”

In the first chapter, the author firstly identifies the main issues related
to the understanding of the concept of fault in Latvian civil law, mainly by
analyzing the legal literature of the last fifteen years. Accordingly, it is estab-
lished that the dynamics of the understanding of the concept of fault after
the restoration of independence of the Republic of Latvia can be divided into
three periods: 1) 1990-2005; 2) 2005-2015; 3) 2015—present.

Until around 2005, the prevailing view was that fault (in addition to wrongful
conduct, causation, and damage (its extent)) should be recognized as a separate,
independent precondition for civil liability (both in contract law and in tort law).
This view has also been largely accepted in case law. Later on, joining prof. K.
Torgans and prof. J. Karklin$ views on fault as a precondition for civil liability,
the view that fault cannot be isolated as an independent precondition for liability,
but must be assessed in conjunction with unlawful conduct, gradually began to
take hold in case law. Thus, in 2005, instead of the previous four preconditions
for liability, three preconditions were proposed (two of these four being “fused”
together into one precondition), while at the same time the conception of justifica-
tions was introduced for the first time in Latvian civil law. In the following decade,
without the development of the discussion at the doctrinal level, the understand-
ing of the concept of fault and the preconditions for civil liability did not change;
accordingly, the courts adopted a restrained approach to the determination of fault
and its degrees. Around 2015, a “competitor” to the conception of justifications —
the conception of fault — emerged, bringing the concept of negligence to the fore.
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An analysis of the legal literature supporting the two conceptions reveals
several important differences between the two schools of law. In particular,
the conception of justifications focuses on the justifications put forward by
the alleged infringer (this aspect is referred to as culpability), making wrong-
ful conduct the first precondition for liability, while paying relatively little
attention to the content of this concept. At the same time, it abandons the use
of the concept of fault, stating that there is no basis for assessing fault, as it
examines a person's mental attitude, while degrees of fault can only be given
an ancillary meaning in certain aspects of liability. In contrast, the conception
of fault is based on the objective category of fault (negligence) as the main
precondition for liability, in which the standard of care required is determined
by the clause of a reasonably prudent and careful person (bonus pater famil-
ias). According to this conception, the wrongfulness of an act is only the final
conclusion of the assessment of the preconditions for liability (the theory of
the wrongful result). In case law, judicial decisions are currently motivated by
both the conception of justifications and the conception of fault. It has also
been found that in Latvian civil law the conception of fault without prof. J.
Karklins, is also supported by L. Buls and G. Srazdins, while the conception of
justifications without prof. K. Torgans, is also supported by J. Kubilis.

At the same time, an analysis of the legal literature supporting both con-
ceptions reveals that legal concept such as infringement of rights, unlawful
act, culpability, wrongful conduct, justifications, standard of care, negligence,
a reasonably prudent and careful person are used to describe both conceptions.
In addition, the conception of fault and justifications deal with these terms,
which are prima facie related to fault, from different perspectives (e.g. with
regard to the aforementioned understanding of wrongful conduct as the first
precondition for liability in the conception of justifications or wrongful con-
duct as the final conclusion of the analysis of the precondition for liability in
the conception of fault) and several of these concepts could prima facie be
used with similar (if not identical) meanings. Accordingly, it is concluded that
the conception of fault does not lend itself to a “proper, concrete grasp”, so to
speak.

Taking into account that many of the above-mentioned concepts are also
used in the CL (but some of them are not used at all), the author accordingly
analyzed the provisions of the CL that are related to issues of application of lia-
bility, mainly “taking apart” the general provision regulating liability, namely
Article 1635 of CL “Every infringement of rights, that is, every unlawful act,
as a result of which damage has been caused (also moral damage) shall give
the person who suffered the damage therefrom the right to claim satisfaction
from the infringer, insofar as he or she may be held at fault for such act”. At
the same time, in the light of the above considerations, the author put forward
the idea that, in the context of examining the provisions of the CL, one should
look for the central “anatomical cell” or the main underlying concept of fault,
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and only then move on to the larger interconnections (such as infringement of
rights, unlawful act, etc.).

Accordingly, looking at the relevant provisions of the CL from a grammat-
ical and systemic perspective, the author came to the conclusion that the con-
cept of civil liability in the CL is expressed in a rather confusing manner,
which is mainly attributable to the multiple (and sometimes inconsistent) use
of these multiple concepts of similar legal meaning in the norms. For example,
in this chapter, initial observation is made that, from the perspective of the CL
norms, the concepts of infringement of rights, unlawful act, fault, and wrongful
conduct, all characterized by degrees of fault, could be used with similar legal
meanings. This thesis has also been expressed in contemporary case law. In
the author's opinion, this circumstance is one of the main reasons why modern
legal science has not yet developed a unified approach to the interpretation of
these CL norms (instead, there are several approaches to their interpretation),
which has naturally led to the fact that the preconditions for civil liability are
currently treated differently, offering different conceptions.

The author then searched for the corresponding provisions of the 1937 CL
in the 1864 BLCL, as well as the Roman digests and other legal sources referred
to by the compiler of the BLCL, F.G. von Bunge (about 2800 of the 4600 articles
of the BLCL are directly or indirectly taken from Roman law). Accordingly,
by analyzing the relevant provisions of the BLCL, the legal doctrine and
case-law of the inter-war period in conjunction with the provisions of the CL,
the author has concluded that the BLCL incorporated the principle of fault as
opposed to the principle of offense and that almost all of the above concepts -
infringement of rights, unlawful act, fault — are characterized by the degrees
of fault “negligence” and “wrongful intent”. Moreover, given that the relevant
provisions of the BLCL are also incorporated in the CL (with some nuances),
it should be said that the principle of fault also permeates the CL currently in
force. In the light of the above, in conjunction with the Roman digests that
have been studied and applied, mainly those relating to the Law of Aquila (Lex
Aquilia), the author concludes that the central “anatomical cell” of the concept
of fault is an objective category - the negligence (fault) clause of a reasonably
prudent and careful person (bonus pater familias) — which establishes the meas-
ure of conduct to be ascertained, namely the standard of care to be exercised.
This clause is enshrined in Article 1646 of CL (“Ordinary negligence shall be
considered to be that lack of care and due diligence as must be observed by any
reasonably prudent and careful person”).

2.3. Second chapter “The Concept of Negligence
and the Criteria for its Establishment”
In the second chapter, the author first develops a general description of

the concept of negligence, emphasizing that the chapter focuses on the concept
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of unlawful fault (unlawful negligence), noting that a finding of ordinary
negligence is not always sufficient to establish liability (e.g., a more significant
departure from the required standard of care can be established by law or con-
tract, i.e., in the form of gross negligence or wrongful intent). However, given
that, as a general principle, liability arises even for ordinary negligence, this
chapter primarily refers to ordinary negligence, unless the contrary is stated
(with a separate chapter on gross negligence and wrongful intent, respectively).

The author then turns to the use of the reasonably prudent and care-
ful person clause in other laws and regulations, noting the high degree of
abstraction of this vague concept of law (the general clause). In this respect,
the author has pointed out the reasons why a general clause is necessary, on
the one hand, and why criteria and guidelines are needed to fill this general
clause with legal content in each specific life situation, on the other hand. For
example, as it has been previously noted in legal literature, not all situations
in life can be described by law, because tort law is not designed to do so. Such
a general clause thus provides a universal tool for ascertaining the liability of
the alleged infringer. A tool that is valid in both non-regulated and regulated
situations (bearing in mind that laws may be vague and imprecise, and may
have different degrees of abstraction). It is therefore concluded that this general
clause addresses the subject matter of tort law, i.e. to answer the question of
when the damage caused must be borne by the victim and when it can be
“shifted onto the shoulders of another”. At the same time, this general clause of
determining liability must be restricted in a certain way, to avoid the warning
postulated in the legal literature against the arbitrariness of judicial review.
Accordingly, Roman law already recognized the more detailed criteria for
assessing negligence, or the sub-criteria of the negligence, i.e., the criterion
of reasonably prudent and careful person, that included both assessments of
foreseeability of damage and avoidability of damage — which have been further
developed over time.

An analysis of Roman law sources, as well as of the legal doctrine and
case law of the inter-war period, shows that the criteria of foreseeability and
avoidability are not only to be found in the concept of the degree of fault
“negligence”, but also in the circumstances that exclude liability “accidental
obstacle” (force majeure and accidental event). At the same time, an important
nuance is pointed out, namely that, in the context of liability arising from an
accident, foreseeability and avoidability are not attributed to the damage (its
consequences) (as in the context of negligence (fault)), but to the external cause
or event which caused the damage. Accordingly, the author proposes the need
to distinguish between the foreseeability of the damage (consequences) and
the foreseeability of the external cause, illustrating this idea with several
examples. In the inter-war period and in contemporary legal literature, these
concepts (fault and accidental event) have often been confused.

74



Also, looking at the most historically significant practices of the Anglo-
Saxon legal system, as well as the origins of the theory of adequate causation
in the Romano-Germanic legal system, the author concludes, that the criterion
of foreseeability is present not only in the concepts of negligence (fault) and
accidental obstacle but also in the precondition of causation, namely the test of
remoteness of damage and the theory of adequate causation (both in contract
law and in tort law). In this respect, the work stresses that, like the concept
of an accidental obstacle, the theory of adequate causation is applicable both
in the general liability (fault) model and in the strict liability model when
analyzing the precondition of causation. However, it should be noted that
the foreseeability criterion, as a precondition for causation, is assessed only
after the negligence (fault) has already been established (and consequently
the foreseeability and avoidability criterion to be assessed within it). The sec-
ond criterion of foreseeability therefore essentially analyses another precon-
dition for civil liability: causation, assessing, among other things, whether
the harm caused is in the normal course of things, or it is too remote In other
words, under the test of remoteness of damage and the theory of adequate
causation, the negligence (fault) of the infringer has already been established
in the assessment of causation.

In fact, this criterion of foreseeability, which is analyzed in the context
of causation, is used as a corrective to the amount of the damage to be com-
pensated, where it is no longer a question of whether or not a person is civilly
liable at all, given that fault has already been established. Instead, the discus-
sion is already about the amount of the damage to be compensated, taking
into account considerations of fairness (for example, whether the defrauded
contractual partner should be compensated for the loss of profits from another,
particularly profitable, transaction as a result of the contractual breach). In this
respect, it is necessary to agree with the legal literature that whether a reason-
able person could have foreseen the infringement of another person’s rights as
a result of his conduct is distinguishable from foreseeability of the damage as
a means of limiting causation for reasons of fairness and for the purpose of
ensuring a balance of legal relations between the victim and the responsible
person. Only the foreseeability of an interference with a legally protected right
or interest, which may result in legally significant or compensable damage, is
to be assessed in the context of fault.

It should be noted here that the expression of the foreseeability criterion
as an element of causation is also found in Article 1779." of CL, which pro-
vides that “The party who has caused the damages shall be obligated to repay
the damages to the extent that could reasonably have been foreseen at the time
of the conclusion of the contract as the foreseeable consequences of the non-per-
formance of contract unless the non-performance was due to wrongful intent
or gross negligence.” The text of the quoted provision confirms once again that
the article is referring specifically to the foreseeability of causation and not to
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the foreseeability of fault (negligence), given that it contains the following pro-
vision: foreseeability is not assessed where the non-performance of the contract
is due to the wrongful intent or gross negligence of the contractual wrongdoer,
i.e. where specific forms of fault have been established. Turning to the negli-
gence criteria, the author first outlines the main concepts of reference as well
as the methodology for assessing these criteria. The criteria of foreseeability
and avoidability, already established in Roman law, in fact, refer to two aspects:
risk (to be foreseen) and care (to be exercised to avoid or mitigate risk). Thus,
the reasonable person test actually seeks to strike a balance between risk and
care in each particular situation, which is in line with the thesis stated above
that the concept of fault strikes a fair balance between the private autonomy
or discretion of one person on the one hand and the protection of the other
person's legal interests on the other. That is to say, the greater and more serious
the risk of damage, the more foreseeable it is and, consequently, the greater
the care (more serious precautions) that a person must take in his conduct.
Once the extent of the risk of damage has been established, it must be weighed
(balanced) against the care needed or burden of the precautions to be taken,
including expense, effort, and time. This part of the negligence analysis involves
the question of to what extent such measures should be taken, i.e., whether it is
necessary to eliminate the risk of damage altogether or whether it is sufficient
to mitigate the risk, for example, by giving warnings or providing information.

Accordingly, by studying the criteria of negligence known in the devel-
opment of the European common private law, as well as the Latvian case law
on the application of liability, the author came to the conclusion that Latvian
civil law, in fact, recognizes all the same criteria of negligence described, for
example, by the PETL. The author explains this phenomenon by the fact that
in most European countries, private law is strongly influenced by Roman law
(e.g. in Latvia through the transposition of the provisions of the BLCL into
the CL), which led to the fact that the same criteria for assessing negligence,
already found in Roman digests, developed in different private law systems.
Taking into account the criteria listed in Article 4:102(1) of the PETL, as well as
the criteria found in Latvian case law, the author has summarized and grouped
them in the following way: risk of damage, precautionary measures, knowl-
edge, and skill. It would be more accurate to call them groups of negligence
criteria, given that each of them contains further sub-criteria. Risk of damage
and precautions refer to the conduct dimension of the concept of negligence,
while knowledge and skills refer to the personal dimension. In this respect, it
is important to note that it is objectively impossible to develop a complete and
exhaustive set of criteria for negligence, as has been repeatedly pointed out in
the legal literature. This is due to the consideration that all the circumstances
of a given situation must be taken into account in determining the standard of
care required. At the same time, not all of these factors will play a legal role in
determining liability, nor is there any hierarchy between them.
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In any event, the following common features of the negligence criteria
should be pointed out: firstly, the negligence criteria are objective, which is in
principle nowadays is a well-established thesis; secondly, these objective criteria
must be assessed ex-ante, i.e., at the time of tort or at the time of the breach of
a contract; thirdly, these criteria also have a variable character, which is mainly
due to the aforementioned “reasonable person” criterion, which is a general
clause; fourth, the criteria for negligence sometimes overlap, which means
that the criteria for negligence cannot always be strictly separated from each
other and must therefore be analyzed in a complex manner in each particular
case; fifth, the need to analyze the criteria for negligence in a complex manner
also stems from the principle that the assessment of negligence, in fact, comes
down to a balancing of risk and care.

Risk of damage

The risk of damage is in principle consistent with the idea of the fore-
seeability of damage (consequences) criterion, which is recognized as one of
the most important and most frequently applied criteria for assessing negli-
gence in practice. The author has studied the practice of European countries
and has come to the conclusion that the nature and value of the protected
interest are also taken into account in the assessment of the risk of damage
criterion. The higher the rank of the protected interest exposed to the risk of
damage, the more serious the precautions (care) to be taken. The risk of damage
criterion has also been used in Latvian case law (both modern and inter-war).
It is important to note that this criterion has been taken into account not only
in tort law but also in contract law disputes.

With regard to the Latvian case law examined, it should be noted that
it also reveals additional features that should be taken into account when
determining the risk of damage. For example, Latvian courts take into account
the range of potential victims who may be affected by the activity of the person
concerned (e.g., regularly providing services in a dangerous manner to a sig-
nificant number of people). Latvian courts also take into account the regularity
with which the type of damage in question occurs on a day-to-day basis (e.g.,
leaking an apartment, which is admittedly a relatively frequent occurrence).
Similar features are also used in the practice of other European countries, for
example, by taking statistical data into account.

The risk of damage also needs to take into account the hazardous nature
of the activity. The foreseeable likelihood of danger is sufficient to trigger
a duty to act, as long as the precautions are reasonable. Moreover, a duty
to act may exist even if the source of the hazard was caused by the actions
of third parties. In several European national private law systems, a certain
degree of dangerousness gives rise to strict liability (this approach also exists in
Latvia, for example, in Latvia, strict liability is applied in cases where damage
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is caused by a source of increased danger) or at least the burden of proof is
reversed, or a presumption of fault is established. Finally, it is important to
highlight the criterion of the sphere of control (responsibility), which is one of
the essential aspects of the determination of negligence, given that insufficient
precautions (failure to take due care) can only be blamed on the person whose
sphere of control (responsibility) includes the particular risk of the occurrence
of the damage in the first place. This aspect is particularly relevant in the con-
text of inaction, where, unlike active conduct, it is more difficult to identify
the person who can be blamed.

Precautionary measures

Precautionary measures are in principle consistent with the idea of avoid-
ability of damage (consequences). Often, the precautionary measures to be
taken are laid down in written law, where the legislator has already weighed
up, among other economic considerations, whether the financial burden on
the individual, to ensure that the precautionary measures are put into practice,
is adequate and proportionate to the risk of damage that the precautionary
measure should reduce or eliminate altogether. In such cases, the determina-
tion of liability is usually not a problem, as it is then relatively easy to iden-
tify whether the alleged infringer has taken all the necessary precautionary
measures.

However, the situation is different where the applicable legal rules do not
specify the precautionary measures to be taken, or do so in the abstract. It is
then not obvious what precautionary measures (their scope) a person should
take in order to avoid damage (or to reasonably mitigate the risk of damage).
In such cases, the above-mentioned reasonable person test applies, which must
be analyzed on a case-by-case basis, taking into account all the relevant factual
circumstances. These circumstances to be assessed include economic consid-
erations. Precautionary measures are undoubtedly not free, i.e., they require
time, effort, and financial resources. Looking at Latvian and foreign case-law,
precautionary measures can be divided into ongoing and one-off measures. In
the context of Latvian case law, it should be noted that precautionary measures
are recognized as a criterion for assessing negligence not only in tort law but
also in contract law.

The legal and economic approach to this balancing process focuses on
the costs of precautionary measures on the one hand and the costs of accidents
on the other. Preventing all accidents at every price is seen as an inefficient
approach. Instead, it is efficient to take precautionary measures to the extent
that the costs of these measures are lower than the risk of damage, i.e., the prob-
ability of damage multiplied by the expected loss that would result from such
an accident. In this context, the author analyses the “Learned Hand” formula
developed in the mid-20th century: “if the probability of an event occurring is
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P, the damage caused is L, and the burden of adequate care is B, then liability
depends on whether B is less than L multiplied by P, that is, whether B < P x
L.” Proponents of this economic approach have pointed out that society can
accept a certain level of accidents using the following economically weighted
rule.

An analysis of the legal literature shows that in many cases it is financially
prohibitively expensive, if not impossible, to eliminate risk completely. This
is mainly the case when the exclusion of risk would make it impossible to
carry out the activity itself. It is then sufficient to mitigate the risk. In this
respect, the courts sometimes impose such a high burden of precaution that
the obligation has changed from a duty to take certain care to a duty to guar-
antee a certain result, i.e., no damage at all, to exclude the risk of damage
altogether. In these cases, as noted in the legal literature, it can be argued that
the precautions taken are of little legal significance and that, in fact, “strict
liability has disguised itself in the clothing of negligence (fault)”. It should be
said that this type of precautionary measure, which requires a certain result to
be guaranteed, is also often found in Latvian case law. Accordingly, the author
concludes that, when, in fact, strict liability is applied in cases where such
a liability model is not expressly provided for by the applicable legal provisions,
the courts should specifically justify why the precautionary measures taken by
the alleged infringer should not be given legal weight. Otherwise, situations are
unjustifiably created in which, in order to avoid civil liability, a person has to
invest disproportionately large financial resources in order to ensure a certain
result, namely the complete elimination of the risk of damage.

A study of case law shows that a common precautionary measure is
the obligation to warn and inform. As a general principle, the obligation to
inform exists where there is an “information gap”, i.e., where someone (the
manufacturer) knows of a risk that is unknown to other persons (consumers)
or they are not aware of it. In Latvian case law, such warning and information
obligations are mainly found in laws and regulations, such as those regulating
labor safety and health.

Inaction as negligence

A study of the opinions expressed in the legal literature and the case law
shows that it is very difficult to draw a clear line between action and inaction,
given that often in the same situation the person who infringes the right can
be accused of negligence both in terms of actions and inactions. This problem
is observed not only in foreign but also in Latvian case law. It is clear from
the examples of case law analyzed in the work that the distinction between
action and inaction becomes complicated when it is not the complete, absolute
inaction that is alleged, but rather the making of certain mistakes in taking
precautions or the taking of insufficient precautions.
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In this respect, the legal literature points out that in many court cases,
the alleged inaction has more to do with failures to act in certain activities
in which the potential infringer is engaged, such as opening roads, buildings,
stadiums for public use, raising children, maintaining animals, manufacturing
hazardous substances, etc. In such situations, the duty to take active steps is
easier to identify and the imposition of such duties is less dramatic.

At the same time, this distinction between action and inaction is impor-
tant, given that complete inaction as negligence requires a more convincing
case for liability than active action as negligence, which is directly related to
matters of law. Imposing a duty to act actively undoubtedly restricts individual
freedom. In the case of complete inaction, such a restriction is more significant
compared to the obligation to refrain from doing something by performing
certain activities. Moreover, as a general principle, people should be responsi-
ble for the costs of their own actions, otherwise, there would be no economic
incentive for them to act more efficiently. Making the person next to you pay,
on the other hand, would mean losing the effectiveness of responsibility and
the deterrent function.

Accordingly, it becomes clear that a distinction needs to be drawn between
inaction, where the potential infringer has engaged in certain activities (and
consequently has not taken certain precautions, or has taken insufficient or
erroneous precautions), and “pure” or complete inactivates, where the poten-
tial infringer has been passive and consequently has not engaged in any
specific activities before the damage occurred (that is, where the person was
a “bystander”). Accordingly, the view expressed in the Latvian legal litera-
ture that the duty to stop, and therefore liability for inaction, can only arise
where a legal provision expressly requires the inaction to be stopped, cannot
be applied to every case of inaction, but only to cases of complete inaction.
Otherwise, anyone who has engaged in a particular activity but has failed to
take the appropriate precautions, or has taken them insufficiently or errone-
ously, will be able to escape liability relatively easily by claiming that there is
no specific legal provision obliging them to stop the inaction. Moreover, such
an approach would certainly not be consistent with the effective protection of
the interests of victims.

There may be situations where someone else has created the risk of damage
(the victim, a third party), or where nature or the state of a thing has caused
it. It is then not obvious which person is the one who would have such an
obligation to stop the inaction. In such cases, a number of indications may help
to identify the duty to stop the inaction: (1) the specific link of the infringer
to the place of the event; (2) the specific link of the infringer to the movable
object that caused the damage; (3) the specific relationship of the infringer to
the victim (i.e., not only a legal duty to stop the inaction). It is significant that
these indications are also recognized in Latvian case law. In any event, such an
obligation to cease inaction should, in particular apply to the person who, by
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carrying out a certain activity, has created the risk of damage in question and
is within the sphere of control (responsibility) of that person.

In any case, the application of liability in non-statutory cases, where
a person has engaged in a certain activity but may have failed to take appro-
priate precautions or taken insufficient precautions, requires a high level of
understanding of the law in order to apply liability correctly. There is, in fact,
a narrow line between the creation of law and the correct application of liabil-
ity. In this respect, the author has concluded that no new obligations of general
application (as a rule of law) could be deduced from an analysis of Article 1
CL (the principle of good faith) or of analysis inactions. The same would apply
where the situation is governed by a rule of law which specifies the precautions
to be taken and their scope. For example, if a provision specifies the precise
content of the precautionary measures and they are taken, it could not be
concluded in the event of damage that this was not sufficient and that it was,
therefore, necessary to do more than the provision required.

Breach of a legal provision

Written law is seen as the result of a balancing process (between freedom
and the protection of rights and legitimate interests) carried out by the legis-
lator. This process is comparable to what the courts do when they carry out
a negligence analysis to determine the standard of care required in an unregu-
lated life situation (weighing risk and care). Thus, in theory, it could be argued
that the reasonable person test would not be necessary at all in assessing
a breach of such a standard. However, such a conclusion would be premature
for a number of reasons.

The written law may contain a provision that the person must act with
due care, i.e., that he must take certain precautions that are appropriate to
the particular situation, or the prescriptions laid down by the legislator may be
incomplete or vague (the provisions may have varying degrees of abstraction).
In such a case, it is, in fact, negligence (fault) that should be analyzed accord-
ingly. Similarly, a written provision may contain a provision that a person must
guarantee a certain result (without specifying the obligations to be performed
by the person in order to achieve it), which is in principle consistent with
the idea of strict liability, i.e. a person may be liable even if he acted as a rea-
sonable person in the circumstances. There may also be norms that impose an
obligation to follow a precise pattern of conduct (e.g., prohibitive norms).

In addition, the purpose of the legal rule (Schutzzwecklehre — in german)
is also of fundamental importance. The purpose clarification process seeks
answers to the following questions: who is protected; what damage should
the norm prevent; what causal events are the person protected against. This
doctrine is recognized in Latvian legal doctrine and has also been analyzed in
contemporary Latvian case law. In this respect, the author has studied the civil
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law doctrines of foreign countries, in particular Germany and Switzerland,
noting that this doctrine on the purpose of norm protection is widely recog-
nized in these countries. Accordingly, the author has concluded that the extent
to which the purpose of the norm includes the protection of the rights and
interests of the potential victim depends on the obligation imposed on
the potential infringer to take certain precautionary measures. In some cases,
the aim of the provision may even be to eliminate the risk of any damage or
to achieve a certain result, which in turn means that the strict liability regime
is, in fact, already in operation. It follows that the purpose of the norm is not
only inextricably linked to negligence (e.g., in the context of the precautions to
be taken), but can also determine which liability model (fault or strict liability)
is applicable in a given situation.

Acting in accordance with a prohibitory legal provision does not necessarily
exempt a person from the general standard of care. If a reasonable person can
foresee in the circumstances that compliance with the requirements of a specific
legal provision is inadequate and where the legal provision in question leaves
some freedom, then the person must exercise that freedom in the particular
situation as a reasonable person would. At the same time, the author stresses
that this type of liability for (formal) compliance with a pattern of conduct
set out in a legal provision should only be imposed in an exceptional manner,
with extreme caution in the analysis of all relevant circumstances, including
the ability of a reasonable person to foresee that the precautions regulated by
the norm will not be sufficient and that the norm contains a relevant margin
of appreciation to which the reasonable person test would apply.

In the course of studying the case law, it can be observed, that in Latvian
case law it is not uncommon to observe the phenomenon that the obligations
“to ensure”, for example, security, or the condition of certain objects, estab-
lished by legal norms are interpreted as an obligation to guarantee a certain
result or strict liability is applied (see, for example, Article 1084(1) CL, which
regulates the liability of the building owner) without assessing the precaution-
ary measures taken by the infringer of the right. In this respect, there is mixed
case-law in cases of leakage of flats, where liability for risk or strict liability
is actually applied, but at the same time, there are court decisions that also
take into account the precautions taken by the owner of the flat, i.e. the fault
is assessed.

Knowledge and skills, objective and subjective
tests, different standards of required care

The internal aspect of negligence contains two elements: knowledge
and skills. This is not primarily a subjective question (i.e., what exactly did
the alleged infringer know or what were his skills) but an objective question
(what knowledge and skills should the alleged infringer have had when
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the reasonable person was put in his place). In determining the requisite level
of knowledge and skills to be attributed to the reasonable person in place of
the infringer, the moment immediately before the event must also be taken into
account (i.e., an ex-ante perspective). Accordingly, in determining the level of
knowledge and skill required, account must be taken, inter alia, of the sci-
entific and technological developments that existed shortly before the event
giving rise to the harmful consequences. The knowledge required must relate
to the risk of damage occurring (its severity and likelihood). Furthermore, this
knowledge must be general in nature, i.e., the knowledge required must not
relate to the sequence of events that caused the damage, but to the nature of
the damage. Skills, like knowledge, must also be referred to in a general way,
i.e., not to the possibility of avoiding or reducing the risk of particular damage,
but only to the possibility of avoiding the accident as such.

Knowledge and skills can be viewed from objective and subjective per-
spectives. As a general principle, national private law systems in European
countries (including Latvia) mainly apply the objective test, with the subjective
test being applied only in exceptional cases. However, Latvian case law also
contains cases where the two tests have been mixed. For example, on the one
hand, the court takes into account that the victim belongs to a particular group
of specialists, but, on the other hand, it also takes into account the victim's
own subjective ability to foresee the risk of damage (for example, by analyzing
his accumulated experience in the relevant field). It should be stressed that
the subjective test cannot be completely ignored. Here it would be appropriate
to remind, for example, about children under the age of 7 and persons with
mental and psychological disabilities. These subjects cannot be subject to
the objective reasonable person test under the CL because they simply cannot
meet this standard of care. The concept of fault requires that the person who
infringes the right must be capable of understanding the meaning of his con-
duct and of directing it so as to be able to behave differently accordingly.

Here, the author argues, drawing on the legal literature, why knowledge
and skills should be viewed from an objective rather than a subjective per-
spective. First, the subjective test poses practical problems, as the judge has
to assess what the alleged infringer knew and what his skills were in carrying
out the activities in question. In this context, the author has also pointed to
the approach in Latvian case law in this respect. Secondly, the subjective test
confuses tort and criminal offenses. It should be noted here that, historically,
in Roman law, the concepts of non-contractual offenses and crime were not
initially separated and both types of offenses were subject to a single link —
delictum (Latin). Tort law originally aimed not only to compensate the victim
but also to punish the perpetrator, the latter function nowadays being con-
fined to criminal law. This consideration explains why the Latvian Criminal
Law also contains forms of fault with a similar name (but different content).
Thirdly, as a general principle, civil liability does not involve a moral judgment
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on the conduct of the person who infringes a right. It is based on social respon-
sibility. The objections to the subjective test boil down to the fact that it places
too much emphasis on the alleged wrongdoer and his discretion, and that it is
consequently difficult to take due account of the interests of the victim.

The reasonable person is “constituted” according to the nature of the per-
son's actions. In everyday life, people take on different roles. The same person
can be a driver, sometimes an expert and a professional, then an amateur, and
finally a non-expert. The social role occupied at a given moment is therefore
important in setting the standard, explaining why one situation calls for better
knowledge and skills than another (which again justifies the need to assess
this criterion ex-ante). For example, the Latvian case law on the liability of
authorized has been analyzed here, which has led to the finding that a higher
standard of care is imposed on the authorized, often even applying a reverse
burden of proof (presumption of fault), in this respect taking into account
the special trust character of the legal relationship of authorization.

This adaptive characteristic of the standard means that people can rely
on the fact that no one will undertake an activity for which they do not have
the appropriate knowledge and skills. Ideologically, the focus is on comparing
the action taken with a reasonable member of the group. It is important to note
here that this standard only applies to activities that require such knowledge
and skills of a professional from the relevant group. In addition, it is also rele-
vant whether the individual is presenting himself as a subject matter expert or
whether he is undertaking the activities of a subject matter expert.

2.4, Third chapter “The Concept of Gross Negligence and
Wrongful Intent - the Criteria for their Establishment”

In Chapter 3, the author analyses the degrees of fault “gross negligence”
and “wrongful intent”, as well as the criteria for establishing these degrees
of fault. The author also presents his reasoning as to why it is necessary to
distinguish between gross negligence and wrongful intent. This is the order in
which the chapter is presented.

The concept of gross negligence and
the criteria for its establishment

Sometimes (e.g., in certain cases in the context of contractual liability),
a “higher bar” will have to be set, i.e. at least gross negligence will have to be
established for civil liability to apply. Typically, gross negligence is understood
as a lack of elementary care. Looking at the content of Article 1645(1) of the CL,
this provision contains three alternative indications of a significant or manifest
failure to meet the required standard of care: (1) acting with a high degree
of recklessness and negligence; (2) taking less care of the affairs of others
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entrusted to him than of his own; (3) undertaking an act the harmfulness and
danger of which he could not and should not have remained unknown to him.

In the course of the analysis, the author finds that the wording of Article
1645(1) CL “undertakes an act the harmfulness and danger of which could
not and should not have remained unknown to him” could be misunderstood
in the sense that gross negligence per se would be the undertaking of an act
characterized by the harmfulness and danger referred to in the provision. That
should not be so understood. Many social and economic activities (e.g., driving
cars, making dangerous things) are risky, but they have been socially accepted.
Accordingly, a person's performance of the aforementioned activities as such
cannot automatically be regarded as negligent.

Gross negligence can only be said to exist if, in the face of this significant
risk of damage, a person fails to exercise due care and to take the necessary
precautions. In other words, gross negligence is characterized by a greater
imbalance between the risk of damage and the conduct of the person in
the context of the care required, compared to ordinary negligence. As recog-
nized in contemporary Latvian case law, gross negligence may be established
if the infringer not only failed to exercise the care and diligence of a reason-
ably prudent and careful person and thus failed to take measures normally
appropriate in the circumstances to prevent the infringement of the right, but
also failed to do anything at all or took only a few minor, formal measures to
prevent the infringement from occurring, or, although not wishing negative
consequences, nevertheless ignored precautionary measures. It is important to
stress that gross negligence is also an objective category.

A study of Latvian case law shows that in most cases the courts have used
the characteristic of “undertaking an act the harmfulness and danger of which
could not and should not have remained unknown to him” to justify gross
negligence, finding a total disregard of safety measures enshrined in the law
(which is typically observed in labor disputes). In Latvian case law, gross neg-
ligence is also frequently found in road traffic accident cases.

The concept of wrongful intent and the criteria for its establishment

It has become almost a dogma that the concept of wrongful intent is,
in fact, always linked to a person’s mental attitude, motives, intellectual or
volitional aspects, etc. (e.g., in the sense of a “will” or “intent”). This thesis
is used in the legal literature as an argument for the conclusion that it is, in
fact, impossible to develop a single and comprehensive definition of fault, since
wrongful intent is always analyzed through the prism of various subjective
criteria, whereas negligence functions in jurisprudence as an objective category
on which there is now, so to speak, a consensus. It could therefore be concluded
that the assessment of wrongful intent requires the weighing of various subjec-
tive criteria which, in the first instance, have little to do with any concrete and
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objective measure. However, the author's analysis shows the opposite, namely
that the criteria for establishing wrongful intent are also objective in nature.
At the same time, it should be noted that civil liability for damage caused with
wrongful intent is not insurable so that this type of legal liability has a direct
and sometimes, as the legal literature points out, even “devastating” effect on
the person who infringes the right.

An analysis of case law and legal doctrine of the inter-war period, as well
as of the related civil law systems of German and Swiss civil law, reveals that
a common form of wrongful intent is the use of rights and the performance
of duties to damage (i.e., contrary to good faith), but it should also be borne
in mind that not every use of rights contrary to good faith that does not enjoy
legal protection automatically qualifies as wrongful intent. On the other hand,
as has also been recognized in case law, there is no good faith in the case of
wrongful intent. Moreover, in the context of the use of rights, the purpose
of the criterion of wrongful intent is objective. For example, it is possible to
establish the purpose of the detriment if a person exercises his right without
any objectively protectable interest, that is to say, if it can be shown that certain
conduct cannot, in the objective circumstances of the case, have any purpose
other than to cause damage to another.

Taking into account the findings of German civil law, as well as contempo-
rary Latvian case law, it is concluded that the criteria for establishing wrongful
intent are: 1) a person's deliberate (intentional) conduct (which includes both a)
action and b) inaction), 2) as a result of which 3) another person has suffered
a) intended legally significant damage or b) legally significant damage the like-
lihood of which the person was aware of or foresaw (tolerated). The criterion
of knowing (intentional) conduct may also be satisfied by conduct contrary to
good morals, and in such cases, as in the context of negligence, the test to be
applied is that of a reasonable person in the relevant factual circumstances.
The law enforcer cannot be guided by his own internal convictions of decency.

It also concludes that a deliberate (intentional) act (like intent to damage)
is characterized by objectively ascertainable circumstances. Most often, a per-
son's knowledge of some legally relevant circumstances underlying the dam-
age, but acting despite those circumstances, is indicative of wrongful intent.
The concept of bad faith in this sense is therefore closer to the concept of bad
faith known in property law, which is defined in a concise way as a person's
knowledge (or ought to have known) of certain legal impediments or defects.
Similarly, objective characteristics such as the means and methods used by
the infringer, the systematic nature of the conduct (plannedness), its coherence,
and the person's purpose may also be indicative of a person's wrongful intent.
Sometimes, the result achieved by the infringer, such as a benefit obtained by
the infringer, is indicative of bad intent. These objective characteristics must
always be seen in conjunction with each other, as this can lead to a picture of
the situation as a whole, including the conclusion that the person acted with
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wrongful intent. This thesis is essentially confirmed by the existing Latvian
case law. Consequently, one cannot agree with the Latvian legal literature that
proving that a person is at fault in the form of intent can be complicated by
the difficulties of cognizing mental attitudes, which in practice may prove
almost impossible and disproportionately burdensome for the plaintiff and
that it is, therefore, impossible to develop a single definition of fault.

The need to distinguish between gross
negligence and wrongful intent

A study of the relevant case law shows that Latvian case law sometimes
tends to equate gross negligence with wrongful intent, i.e., that it is essentially
the same concept. At first glance, it could be argued, that this view is justified,
as the second part of Article 1645 of the CL provides that “in terms of damages
and other civil consequences, gross negligence is fully equivalent to wrongful
intent.” Moreover, in some case-law, the courts do not simply “equate” these
degrees of fault with each other, but, in fact, discard the criteria of gross neg-
ligence, accordingly relying only on the elements of wrongful intent. However,
this approach is not justified.

Accordingly, by analyzing the sources of law, in particular the rich case
law of the inter-war period and the sources of Roman law, the author has
concluded: if a provision of the CL provides that, by means of the rhetoric
of CL Article 1645(2), one particular degree of fault is relevant to the “civil
consequences” (e.g., wrongful intent in the context of Articles 1642, 1643 and
1776(2) CL), then such a distinction between gross negligence and wrongful
intent becomes vitally necessary. Consequently, this equation in Article 1645,
second paragraph, of the CL is applicable only to those cases where the CL
rules place gross negligence and wrongful intent in equivalent categories in
terms of legal consequences. There is therefore no basis for speaking of this
equivalence as a general principle. The second paragraph of Article 1645 CL is
therefore worded in an unfortunate and, to a certain extent, even misleading
way. This provision of the CL would be more unambiguous if it were concluded
by the addition “in the cases specified in the appropriate place”, as it is done
in Article 1647 CL.

2.5. Fourth chapter “Fault and Degrees of Fault in
the Application of Contractual Liability”

In Chapter 4, the author sought to answer the following questions:

1) If and in which cases negligence (fault) on the part of the contractor could
be relevant for the application of contractual liability?

2) If the answer to the first question is in the affirmative, could there then
be a general principle in contract law or only exceptional cases in which
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the negligence (fault) of the contractor could be analyzed? It is important

to stress here that, in tort law, establishing negligence is fundamental to

the application of liability.

3) If the answer to the first question is in the affirmative, what elements
and criteria constitute the content of the concept of negligence (fault) in
contract law? Is the content of negligence different in contract law and
tort law? In this connection, it should be pointed out that in practice it is
sometimes observed that the criteria of negligence recognized in tort law
are attempted to be applied directly and indirectly to contract law.

It is also important to clarify the answers to the above questions for other
legal theoretical reasons, including in the context of the competition of claims,
as sometimes situations arise in which the victim (the contractor) has a claim
arising both from the contract and in tort. As a general principle, the two types
of claims are not mutually exclusive (i.e., there is so-called “free competition”)
and the victim (contractor) has the right to choose on which of these two
legal bases to base his claim. The aspect of competition of claims may become
relevant if the content of fault (its basic form “negligence”) and the criteria for
establishing it differ in tort law and contract law, in which case the victim (the
contractor) may (for example, from an evidentiary point of view) find it more
advantageous to base its claim on one of these two legal bases.

In this chapter, the author also argues why, in the context of contract law,
civil liability should be distinguished from another civil remedy, the claim
to perform the contract. This distinction is important because the legal lit-
erature sometimes tends to treat the two civil remedies together without dis-
tinguishing between them, which can lead to a misunderstanding of fault in
a particular liability issue. The author illustrates this thesis by applying Article
1776 CL, which regulates the victim's duty to mitigate damages. That provi-
sion applies exclusively to the question of civil liability, and more specifically
to the question of compensation for damages. However, it does not apply to
claims for the performance of a contract. This idea is based on the thesis that,
as a general principle, the right of a creditor to enforce a contractual obligation
cannot be subject to judicial review by looking for “deficiencies” in the actions
of the creditor (as a contractual partner of the victim). The only case of general
rules in the CL which can suspend the binding effect of a contract to the detri-
ment of the creditor is Article 1591 CL, which provides for a right of action for
breach of contract. However, even then, such discretion can only be invoked if
the creditor fails to perform an obligation rather than exercising a right.

Accordingly, having analyzed, inter alia, the Latvian, German, and
Swiss civil law jurisprudence, as well as the European common contract law
development trends, it is concluded that in contract law civil liability arises
for the breach of a contractual obligation by the debtor, which in certain
cases requires an assessment of negligence (fault), i.e., an analysis of whether
the debtor has acted in accordance with the required standard of care. At
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the same time, it should be noted that in such cases a general presumption
of negligence (fault) would apply if the object of the obligation corresponds
to the duty to use all reasonable efforts. This assessment should be made not
only in the cases provided for in Article 1649(2) CL (i.e., where it is expressly
provided for by law) but also where it arises from the terms of the contract (its
content) or the legal nature of the contract concluded (the subject matter of
the obligation) (Article 1785 CL).

The theoretical insights of German and Swiss contract law, as well as the doc-
trine recognized in the Anglo-Saxon and Roman-Germanic legal systems of (1)
the duty to use all reasonable efforts and (2) the duty to achieve a certain result,
are useful in this respect. Through the prism of the above-mentioned division
of obligations, the author has analyzed in this chapter a number of provisions
of the CL governing liability in certain types of contracts. For example, in
the case of payment obligations, the contractor's obligation to produce a cer-
tain thing is governed by strict liability, while the fault principle applies to, for
example, the acts of authorized. The author has illustrated the division of these
obligations with a number of examples. For example, the obligation to use all
reasonable efforts could be most simply illustrated by the example of medical
services, where a doctor is obliged to use all reasonable care when performing
an operation on a patient. The doctor would not normally be civilly liable if,
despite this (classically heightened) standard of care, the patient did not recover
from the operation. Similarly, a client would not be able to accuse his attorney
of having been entrusted with legal proceedings which have resulted in a court
decision adverse to the client (i.e., the lawyer did not achieve a certain result),
provided of course that the lawyer had made all the reasonable efforts and skill
that could be required of him in the circumstances.

In this respect, the chapter also deals with specific aspects of contractual
liability, for example, the author analyses the conflict between CL 1657 (“the
court may relieve the debtor from the disadvantageous consequences of delay
also in other cases where he cannot be blamed either for lack of care or for
negligence in general or where the performance was not due to force majeure”)
and 1774 (“no one shall be liable for accidental damages. Therefore, if an acci-
dental obstacle prevents someone from performing an obligation undertaken,
it must be recognized as if he had performed it unless he has assumed the risk
of accident in the contract”). That is to say, if the damage to the creditor is
caused by the delay of the debtor, for example, due to force majeure, then
according to Article 1657 CL, the debtor will be liable for such damage in such
a case, unless the court exempts the debtor from these adverse consequences of
the delay, whereas according to Article 1774 CL the debtor is not automatically
liable for such damage (bearing in mind that force majeure typically also serves
as a circumstance excluding liability in the strict liability model). Moreover,
the conflict between these two provisions may not be limited to the case of
delay by the debtor.
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If this conflict were to be resolved according to the legal methods rec-
ognized by legal theory, it would have to be concluded that Article 1774 CL
is a special rule of law as opposed to Article 1657 CL, since Article 1774 CL
specifically regulates the issue of damage, whereas Article 1657 CL regulates
various adverse consequences of delay, including the issue of damage. In order
to avoid a possible conflict between these provisions and, consequently, any
doubts in the application of these two legal provisions, it would be desirable to
amend the CL accordingly and, in particular, Article 1657 CL should be clari-
fied as regards the content of the “adverse consequences of delay” by excluding
from it the obligation to compensate for damage. Such a regulation would be
in line, inter alia, with the legal literature, which boils down to the thesis that
the obligation to compensate damage can only arise in the case of a debtor in
fault.

In this chapter, the author highlights the role of the private autonomy
of the parties in the application of contractual liability. According to private
autonomy, the parties define the obligation to be performed, which in turn
determines the content of the standard of care required. The parties may
contractually reinforce or mitigate the statutory liability model, including
the strict liability regime, subject to the requirements of mandatory rules. In
this respect, the institute of contractual guarantee plays an important role.
Given the obligations of this strict liability group, the general presumption of
fault (negligence) (where the subject matter of the obligation is consistent with
the duty to use all reasonable efforts), and the fact that typically parties in
private law determine the precise pattern of conduct of the parties (which is
not possible in tort), which often results in strict liability, it is concluded that in
practice the fault doctrine does not pose particular problems in the application
of contractual liability, given that the analysis of fault (negligence) is relatively
rare in practice.

It is also concluded in this connection that, for the reasons set out above,
there is not and cannot be a reasonable discussion of whether the conception
of strict liability or that of general liability (fault) prevails in contract law from
the point of view of the CL. Rather, it should be acknowledged that neither of
the two conceptions prevail and that instead there is a mixed system of liability.
This is especially true given that the dividing line between the two conceptions
is very fragile. Rather, the focus of the debate should be on the criteria of con-
tractual negligence. Where the debtor's fault is to be assessed, the reasonable
person test applies, which works in contract law in a similar way to tort law, but
certainly not identically. Contract law uses the general clause “average debtor
in the circumstances” (e.g., an average bailee in the circumstances, and in this
respect, it would also be important to ascertain whether or not the bailee in
the circumstances is a merchant, given that merchants are held to a higher
standard of care). The basic criteria for negligence are similar to those in tort
law (foreseeability and avoidability of damage). Although the basic criteria are
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conceptually the same, they are not identical in substance (e.g., in the context
of foreseeability). It should be noted here that Latvian case law also tends to
take into account in contract law disputes the criteria for assessing negligence
recognized in tort law, such as the dangerousness of the act, the precautions
available, the closeness of the relationship between the parties, or the special
mutual trust (reliance).

2.6. Fifth chapter “The Role of the conceptions of Fault and
Justifications, the Concept of Unlawful Conduct and
the Grading of Fault in the Civil Liability System”

In fifth chapter, the author provides a summary argumentation on
the understanding and role of fault and degrees of fault in the application of
civil liability, first assessing the suitability of the conception of justifications
and the conception of fault for Latvian civil law (both tort law and contract
law), considering this issue in conjunction with the problem of the burden of
proof. The author then gives his assessment of the preconditions for civil lia-
bility, in this context offering his views on the place of fault and wrongfulness
in the liability system. Finally, the author argues for the relevance of the classi-
fication of degrees of fault in the context of civil liability. Ideologically, in this
concluding chapter, the author attempts to provide answers to the problems
identified in the first chapter in the context of the concept of fault.

Conception of fault and justifications,
the problem of the burden of proof

Accordingly, the author first analyses the conceptions of justification and
fault, pointing out the main differences between them. The author finds that
one of these differences is related to the burden of proof, in this respect focus-
ing on the first part of Article 1644 CL (“whoever causes damage to another
without wrongful intent, if he is at fault for the damage, has committed negli-
gence”), as well as on the analysis of the corresponding provision of the BLCL,
looking at the Latvian case law of the inter-war period. Accordingly, the author
concludes that neither the BLCL nor the CL, in fact, incorporate a general
presumption of fault. Such a presumption of fault was provided for expressis
verbis in the provisions of the Latvian SSR Civil Code, but after the restoration
of independence, these provisions were not transposed into the restored CL
of 1937. Nevertheless, after the restoration of the CL, other legal scholars have
uncritically adopted this position enshrined in the Latvian SSR Civil Code.
At the same time, taking into account, inter alia, the findings of related civil
law systems (German and Swiss civil law), the author rejects the idea that
such a general presumption of fault would not fit into Latvian civil law at all.
The distinction between contract law and tort law becomes relevant here.
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In this context, the author has concluded that both conceptions of fault and
justifications have a place in the Latvian civil liability system. The conception
of fault is suitable for tort law, while the conception of justifications is suita-
ble for contract law. In tort law, fault (negligence), or the failure of a person's
conduct to meet the required standard of care, must be proved by the victim.
The infringer, on the other hand, has to prove that one of the circumstances
precluding liability (fault in the broad sense), such as permissible self-defense
or accidental obstacle, is present. These circumstances may also be referred to
as justifications, without, however, altering the essence of the conception of
fault. It should also be noted here that this model exists as a general principle
in tort law, as there is a presumption of fault or even a strict liability model in
tort law in certain statutory cases.

Contract law, on the other hand, focuses on the justifications of
the infringer (the contractual wrongdoer), but here too the concept of the fault
must not be discarded. Where the nature of the obligation breached is such
as to amount to a duty to use all reasonable efforts in the form of an active
measure, the absence of negligence (fault) may also serve as a justification
(thus rebutting the presumption of negligence). Conversely, where the nature
of the obligation breached corresponds to a duty to achieve a certain result,
an accidental obstacle may serve as a justification. In such cases, it will not
be sufficient for the breaching party to prove that its conduct complied with
the duty of care needed since the absence of negligence in the breach of an
obligation to achieve a certain result will normally be of no legal significance.
The fact that the conception of justifications is appropriate for contract law
but not for tort law is also indicated by the fact that its proponents have often
referred to the UNIDROIT Principles of International Commercial Contracts,
the EPTL, and other international sources of contract law. It should be stressed
here that these sources, which rely on justifications for the conduct, refer to
contract law and not tort law.

This subsection also concludes that Article 1644(1) CL requires clarifica-
tion, first, as to the existence of a general presumption of the fault and, second,
as to the scope of application of such a presumption, i.e., whether such a pre-
sumption operates only in contract law or also in tort law. In the author's view,
a general presumption of fault should apply in contract law (where the sub-
ject-matter of the obligation corresponds to a duty to use all reasonable efforts
in the form of active conduct), which the defendant would be able to rebut,
whereas in tort the burden of proof should be left to the plaintiff (victim).
Such an understanding would be in line with the regulations of the systems of
contract law related to Latvian civil law (Germany and Switzerland), as well as
with the general principles on the allocation of the burden of proof, including
the thesis that the burden of proof should fall on the party in whose sphere
of control the disputed circumstances fall (the circumstances of the breach of
a contractual obligation typically fall within the sphere of control of the debtor,
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not the creditor). It should be noted that there is already a tendency in Latvian
court practice to apply the presumption of fault (negligence) in contractual
disputes.

If, on the other hand, the object of the obligation consists in inaction,
the burden of proof should be left to the party who took damage. It should
be borne in mind that, as a general principle in tort law, the burden of proof
remains to the victim even if he alleges that the infringer committed inac-
tion. In the author's view, it would be relatively easier for the party who took
damage to prove a breach of an obligation object of which is inaction than for
the victim in tort to prove the omission of the infringer as negligence, given
that the breach of obligation object of which is inaction is in itself conceptually
linked primarily to certain active conduct by the contractual wrongdoer. For
example, when person A provides services to C, a competitor of his former
contractual partner B, the active conduct (the provision of services to C)
breaches the non-competition obligation between A and B, the object of which
is inaction. Accordingly, such an allocation of the burden of proof would, in
the author's view, be fair and proportionate.

In the conclusion of the subsection, the author argues that the introduction
of a general presumption of fault (and thus a theory of justifications) in tort
law would encourage cases where the victim could simply point to any person
and ask him to provide justifications (force majeure, permissible self-defense,
etc.). A theory of fault that does not provide for a general presumption of fault
would not allow such a possibility. Under fault theory, the victim must show
a breach (fault) of the standard of care required by the alleged infringer. At
the same time, it is important to note that fault theory does not completely
negate the need for a presumption of fault (or strict liability), but such spe-
cific liability models should only operate in cases expressly provided for by
law. Within the framework of the statutory presumptions, the subject to be
required to prove needed care is clearly identifiable (animal keeper, member of
the board of directors of a company, contractual partner, etc.). That is to say,
there is a legal link that gives the right to make an initial accusation against
the subject in question. Consequently, in the author's view, the presumption
of fault (and consequently the theory of justifications) cannot be made an
absolute principle.

Fault, wrongful conduct, and preconditions of civil liability

Summarizing the author's conclusions in the previous chapters, the author
puts forward the thesis that in the general model of liability (fault) the first
precondition for liability in tort is fault, i.e., failure to comply with the required
standard of care in the form of an unlawful degree of fault (negligence or
wrongful intent). This standard of care is determined mainly in two ways:
(1) through the reasonably prudent and careful person test, where the risk of
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damage is weighed conceptually against the care required (precautions to be
taken); (2) through the pattern of conduct prescribed by the legal rule, while
respecting the norm's protective purpose. A combination of these two methods
of determining the standard of care required is not excluded, for example,
where the applicable legal rule imposes a reasonable duty to take precautions
or where the prescriptions laid down by the legislator are incomplete or vague.

By establishing such a uniform first condition of tort liability, Latvian tort
law would move closer to the common European trends in tort law, which
generally show a monistic approach, i.e., the application of a uniform concept
of fault, meaning a breach of the required standard of care (either negligence
or wrongful intent) (EPTL, DCFR). In the Latvian legal context, it should be
stressed that this proposal is by no means revolutionary. Fault as an objective
category and an independent precondition for liability was also understood
in this way in the Latvian civil law of the inter-war period, applying both
the provisions of the BLCL and the CL, which include the principle of fault.
At the same time, such a unified approach to the concept of fault would
avoid the problems that typically arise in private law systems where fault and
wrongful conduct are strictly separated concepts. For example, the process of
objectification of fault in European countries, where fault has hitherto been
understood as a subjective category, has over time led to the realization that
the determination of liability, by assessing whether the conduct actually com-
mitted by a person meets the standard of care required, must, in fact, be based
on two objective preconditions for liability: wrongful conduct and fault. This
undoubtedly creates unnecessary confusion in the determination of liability.
The same problem with the objectification of fault was identified in Latvia
around 2005, which resulted in the emergence of the conception of justifica-
tions and the corresponding proposals to abandon the use of the concept of
fault altogether.

The argument of critics of the concept of fault that fault in Latvian private
law is primarily attributable to the cognition of a person's mental attitude is
ungrounded. Fault, including its main manifestation “negligence”, is an objec-
tive category. Moreover, even wrongful intent, as a concept that is primarily
confined to the psyche, can be established by objective characteristics. This
misconception of fault as a subjective category was, unfortunately, fostered by
the concept of fault in the Latvian SSR Civil Code, which was unquestionably
treated as a category of the psyche in the relevant norms. The same applies
to the general presumption of fault, which was known in Soviet civil law, but
not in the BLCL or Roman law. At the same time, the relevant provisions of
the Latvian SSR Civil Code were not transposed into the 1937 CL, which was
renewed after independence.

Taken together, these two circumstances provided a good ground for
the creation of a conception of justifications, looking in the direction of
the development of European contract law, where undesirable, subjective factors
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are not dealt with. It should be noted that Latvian civil law was no exception
in this respect, as the continuation of the Soviet civil law understanding of
certain aspects of liability took place (and in some cases still takes place) in
several civil laws of the former USSR countries. Accordingly, the emergence
of such a backlash, in an attempt to abandon the concept of fault altogether,
is understandable, but it is not legally justified. The complete abandonment of
the concept of fault not only rejects the Soviet understanding of fault (which is
undoubtedly inappropriate in modern civil law) but also the understanding of
fault as an objective category that existed in the BLCL and was subsequently
incorporated into the 1937 CL currently in force.

On the question of the place of wrongfulness in the construction of
the civil liability system, the author extensively examined the leading schools
of law: the theory of wrongful result and the theory of wrongful conduct, in
conjunction with the preconditions of liability in other European countries (in
particular Germany) and common European trends in private law. The author
has also based his conclusions on the findings of legal scholars of the inter-war
period. Accordingly, it is concluded that the approach proposed by the author
does not entirely exclude the element of wrongfulness in the construction of
the liability system. The notion of wrongfulness is reduced to the harmful con-
sequences caused by the conduct (fault) that fails to meet the required standard
of care. That is to say, unlawfulness may be inferred if such conduct has not
only caused harmful consequences, but these harmful consequences are also
attributable to the rights or interests of another person which are protected by
legal rules (the legal system as a whole).

Therefore, the concept of legally significant damage becomes relevant,
which in Latvian civil law is typically assessed under the premise of damage
(its extent), by ascertaining whether the legal norms (the legal system as
a whole) protect the victim from the damage he has suffered (which corre-
sponds to the concept of infringement of rights used in Article 1635(1) CL). In
this respect, in the context of the CL, one could rather speak of a presumption
of wrongfulness (as is the case in Germany), establishing that such conduct
(fault), which does not meet the standard of care required, causes damage from
which the legal system protects the victim. This presumption of wrongfulness
could accordingly be rebutted by a circumstance which excludes liability (e.g.,
the exercise of a right which is one's own) and which “neutralizes” the ele-
ment of wrongfulness since it could then be said that the legal system does
not protect the victim from the damage of this nature. However, such a pre-
sumption of wrongfulness would seem to be artificially created in the sense
that the establishment of these circumstances automatically excludes liability,
whether such a circumstance, such as an accidental obstacle, excludes fault or
wrongfulness.

It would therefore be unreasonable to make wrongfulness the first, inde-
pendent condition for liability, linking it to the conduct actually committed by
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the person. This central role is played by fault, i.e., the departure of the conduct
actually committed by the person concerned from the ascertainable standard
of care required, which is determined primarily by the reasonable person
test. The moment of wrongfulness is distinguished, for example, in Germany,
Switzerland, and was similarly distinguished in the Latvian legal doctrine of
the inter-war period (for this purpose using the concept of “per se unlawful
act” used in Article 1635(1) CL). However, in the direction of modernization
of the preconditions for liability, it is necessary to point to common trends in
Europe. Neither the EPTL nor the DCFR uses the concept of wrongfulness
(unlawfulness) or wrongful conduct, instead using the common concept of
fault. Accordingly, in the author's view, such a separate precondition for liabil-
ity (wrongfulness) can be dispensed with.

This makes it clear that the wrongfulness of conduct is not and cannot
be an independent precondition for liability, but that it is the final conclusion
of the analysis of the preconditions for liability (the theory of the wrongful
result). In any event, whether or not wrongfulness is singled out as a separate,
independent precondition for liability, the central issue in the general liability
model is and will always be that of fault (negligence) in determining the stand-
ard of care required and in assessing whether the conduct actually committed
by a person meets that standard. Consequently, if such culpable (negligent)
conduct has (causally) caused damage, only then should it be assessed whether
the legal system protects the victim against the occurrence of such damage, i.e.,
by ascertaining whether it amounts to legally significant damage and whether
the infringer can establish a circumstance precluding liability.

The meaning of the degrees of fault

In tort, the law and, in contract, not only the law but also the contract, may
require that the person's actual conduct, in order for liability to establish, must
show a more significant or obvious departure from the required standard of
care, i.e., gross negligence or wrongful intent. Thus, while in general principle
a finding of ordinary negligence is sufficient to impose liability, in certain
cases ordinary negligence will not be considered an unlawful degree of fault
(as noted in the work, only an unlawful degree of fault characterizes fault)
and consequently will not be sufficient to impose liability. This might raise
the question - why such a distinction between degrees of fault is necessary
at all, or more precisely, why in certain cases, for example, the law requires
a more significant or obvious departure from the required standard of care in
order for liability to apply.

In order to find an answer to this question, the author studied those
provisions of the CL and other normative acts (e.g., Insurance Contract Law,
Trademark Law, Commercial Law) in which the legislator has specifically
defined gross negligence and/or wrongful intent as a legally significant degree of
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fault. Accordingly, it is concluded that degrees of fault can be a tool for balanc-
ing the mutual rights and legitimate interests of the infringer and the victim.
The legislator can thus express its position on the relative gradation of the rights
and legitimate interests of persons protected by the state. For example, Section
86(4) of the Labor Law essentially provides that if an employee's work involves
a high risk of damage, the employee will not be civilly liable for such damage
caused by the employer through ordinary negligence. The reason for this is
that in employment law the employee is generally considered to be the weaker
party in the legal relationship, so it is only natural that the legal framework,
including with regard to civil liability, is more lenient towards the employee.
In the context of the provision cited above, the legislator has provided that
the conduct of an employee will be considered to legally satisfy the standard of
care required in so far as that conduct is not committed with gross negligence
or wrongful intent. The legislator has therefore balanced the legal relationship
between employer and employee by means of degrees of fault. Similarly, Article
119(1) CL provides that a spouse who manages the property of the other spouse
is liable for damage caused by his or her gross negligence. Thus, a spouse is not
liable in the administration of the other spouse's property for damages caused
by his or her ordinary negligence. Here, too, the legislator has taken account of
the special nature of the legal relationship between spouses.

The degrees of fault also demonstrate, among other things, the legal
system's attitude towards “evil”. In certain cases, the private autonomy of
the parties or the available civil remedies are limited, prescription periods are
affected (Articles 1636, 1642, 1643, 1776, 1779.1 CL, Article 445(1) Commercial
Code, Article 456(1)), etc. In the case of wrongful intent, the infringer is
always liable and this principle has been absolute since Roman law. This led
to the development of a number of mandatory rules: a person will be liable
for damage caused by the exercise of a right belonging to him if it is exercised
with wrongful intent (Art. 1636 CL); it is forbidden to agree that damage done
with wrongful intent need not be compensated (Art. 1643 CL); a person will
be liable for damage caused with wrongful intent even if the victim has not
taken reasonable precautions to prevent or mitigate the damage (Art. 1776 CL),
etc. In principle, this is a kind of sanction provided for by civil law against
infringers.

The legislator continues to make active use of this instrument today, as can
be seen in many laws and regulations. This is to be welcomed, as the legislator
wishes to distinguish between the legal consequences that arise when a per-
son's conduct falls significantly short of the standard of care required. In this
respect, as regards the call in the legal literature to abandon the degrees of fault
“gross negligence” and “wrongful intent” in favor of the notion of “substan-
tially wrongful conduct”, it must be said that such a proposal is quite original.
However, the question might arise on the thesis cited whether the substitution
of the degrees of fault “gross negligence” and “wrongful intent” by the notion
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of “substantially wrongful conduct” would make any substantive difference.
Perhaps part of the answer lies in the thesis itself, suggesting that the new
institute would be functionally equivalent, but with a different sounding.

In any case, given the idea and role of degrees of fault in civil law, as
described above, and the stability of civil law traditions, it would be difficult
to find a new legal institute that could serve as a substitute for the degrees of
fault. As the work points out, degrees of fault contain general clauses, thus con-
cepts of a sufficiently high degree of abstraction, which can be fleshed out by
the applier of law depending on the circumstances of the particular situation.
In this respect, it should be noted that the distinction between negligence and
intent can also be found in the EPTL and the DCEFR, as well as in virtually all
European statutes, thanks in part to the strong influence of Roman law.
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3. MAIN CONCLUSIONS AND PROPOSALS
OF THE DOCTORAL THESIS

Taking into account the issues identified in the thesis, the analysis, and

evaluation of the legal sources, and the considerations made, the following
main conclusions and proposals are put forward:

1.

Latvian civil law is characterized by two parallelly existing doctrines —
the conception of excuses and the conception of fault. The conception of
justifications focuses on the justifications presented by the alleged infringer
and posits wrongful conduct as the first precondition for liability but pays
relatively little attention to the content of this concept. At the same time,
it abandons the notion of fault, stating that there is no basis for assessing
fault since its assessment requires an examination of the person's mental
attitude. The conception of justifications replaces fault with culpability,
which is understood as a search for exceptions (justifications) for wrongful
conduct, thus implying a presumption of culpability. The conception of
fault, on the other hand, posits an objective category - fault (and its basic
form, negligence) - as the main precondition for liability, in which the rea-
sonably prudent and careful person clause (the reasonable person test) plays
an important role in determining the standard of care required. According
to the conception of fault, the fault of the infringer must, as a general
principle, be proved by the victim. As with fault, there are two doctrines
in the context of the wrongfulness of conduct: the theory of result and
the theory of conduct. One requires the occurrence of a negative result in
the form of an infringement of rights (the result theory) as a precondition
for the establishment of wrongful conduct, while the other requires only
conduct contrary to the rules of law (the conduct theory) as a precondition
for the establishment of wrongful conduct. In this respect, legal theory and
law application practice are currently in a state of uncertainty.

The author concludes that the concept of fault and degrees of fault is
of fundamental importance in Latvian civil law. In the general liability
model, it is the basic form of fault “negligence” as an objective category
that is the central concept used to determine whether the alleged infringer
can be held liable for the damage caused to another person. Accordingly,
the calls in the Latvian legal literature to abandon the use of the concept
of fault are ungrounded, since fault and, in particular, its manifestation,
negligence, are not discardable concepts in civil law. Given that fault in
Civil Law is characterized by an unlawful degree of fault (e.g., in certain
cases a finding of ordinary negligence may not be sufficient to impose lia-
bility), fault in the Latvian civil law context can be defined as the failure of
a person’s actual conduct to meet the required standard of care in the form
of an unlawful degree of fault - negligence or wrongful intent.
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The division of the concept of fault into degrees of fault is necessary in order
to establish different legal consequences in certain cases where the conduct
actually committed by a person falls more significantly or more obviously
short of the standard of care required. In particular, degrees of fault can be
used as a tool to balance the rights and legitimate interests of the infringer
and the victim, for example in the light of the special nature of the relation-
ship between the two. The legislator thus has the opportunity to express its
position on the relative gradation of the rights and legitimate interests of
persons protected by the State. The degrees of fault also demonstrate, inter
alia, the attitude of the legal system towards “evil™ a finding of wrongful
intent may, in certain cases, limit the private autonomy of the parties or
the available civil remedies, affect limitation periods (e.g., Articles 1636,
1642, 1643, 1776, 1779.' of the Civil Law, Article 445(1), Article 456(1) of
the Commercial Law), etc. In the case of wrongful intent, the infringer is
always liable and this principle has been absolute since Roman law. This
has led to the development of a number of mandatory rules, which are also
incorporated in Civil Law.

In the general liability model (Art. 1635(1), Art. 1779 of the Civil Law),
there are three independent preconditions for tort liability: 1) fault
(unlawful degree of fault); 2) legally significant damage (amount thereof);
3) a causal link between the fault (unlawful degree of fault) and the legally
significant damage caused (amount thereof). The standard of care to be
analyzed in the context of fault is determined mainly in two ways: a) by
means of reasonably prudent and careful person clause or the reasonable
person test, where the risk of damage is weighed against the necessary care
(precautions to be taken); b) by means of the model of conduct contained
in the legal rule, while respecting the protective purpose of the rule.
A combination of these two methods of determining the standard of
care required is not excluded, for example, where the applicable legal rule
imposes a reasonable duty to take precautions or where the prescriptions
laid down by the legislator are incomplete or vague.

The establishment of such a uniform first precondition of tort liability
would bring Latvian tort law closer to the common European trends in
tort law, which generally reflect a monistic approach, i.e., the application of
a uniform concept of fault, meaning a breach of the required standard of
care by negligence or wrongful intent. In this respect, neither the Principles
of European Tort Law nor the Draft Common Model uses the concept
of wrongfulness (unlawfulness) or wrongful conduct, instead using
the above-mentioned, single concept of fault. In the context of Latvian law,
it should be stressed that this proposal is by no means revolutionary. Fault
as an objective category and an independent precondition for liability
was also understood in Latvian civil law of the inter-war period, applying
the norms of both the Baltic Local set of Civil Laws and the Civil Law.
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The argument of critics on the concept of fault that fault is primarily attrib-
utable to the cognition of a person's mental attitude is ungrounded. Fault,
including its basic form “negligence”, is an objective category. Moreover,
even wrongful intent, as a concept that is primarily confined to the human
psyche, can be established by objective characteristics. This misconception
of fault as a subjective category was, unfortunately, fostered by the concept
of fault in the Civil Code of the Latvian SSR, which was treated as a cate-
gory of the psyche. The same applies to the general presumption of fault,
which was known in Soviet civil law, but not in the Baltic Local set of Civil
Laws and Civil Law. Moreover, the relevant provisions of the Civil Code
of the Latvian SSR were not transposed into the Civil Law of 1937, which
was renewed after independence. Taken together, these circumstances
provided good soil for the creation of the conception of justifications. It
should be noted that Latvian civil law is no exception in this respect, as
the continuation of the Soviet understanding of civil law on certain aspects
of liability took place (and in some cases still takes place) in several civil
laws of the former USSR states. Accordingly, the emergence of such a coun-
ter-reaction in Latvia, in an attempt to completely abandon the application
of the concept of fault, is understandable, but it is not legally justified.
A complete abandonment of the concept of fault would not only abandon
the Soviet-era understanding of fault (which is undoubtedly out of place
in modern civil law) but would also abandon the understanding of fault as
an objective category that existed in the Baltic Local set of Civil Laws and
was subsequently incorporated into the current Civil Law of 1937.

In the thesis, the author concludes that the Civil Law incorporates a theory
of result according to which wrongful conduct is a final conclusion in
the assessment of the preconditions for liability, but not an independent
precondition therein. In the result theory, the element of the wrongful-
ness of the conduct relates to the harmful consequences of conduct done
in form of negligence or wrongful intent, i.e., the harmed legal interests
of another person. It is therefore not justified to single out the wrong-
fulness of the conduct as an independent precondition for liability. It
is even less justified to make the wrongfulness of the conduct the first
condition for liability, linking it to the conduct actually committed by
the person. The actual conduct of the person is the main object of inquiry
of the institute of fault. It should be noted here that the theory of result
fits both the general and strict liability models, whereas the theory of con-
duct becomes problematic in both liability models. In the general (fault)
liability model, the problem is manifested in situations not governed by
legal rules, whereas in the strict liability model, to support a theory of
conduct would mean that it would still be necessary to establish the ille-
gality of conduct where liability attaches to the risk, or more precisely, to
its materialization.
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8.

10.

The approach proposed by the author does not entirely exclude the element
of wrongfulness in the structure of liability system. According to the the-
ory of result, as embodied in the Civil Law, wrongfulness can be said to
exist when such culpable (negligent) conduct has not only caused harmful
consequences as such, but these harmful consequences are attributable
to the legal interests of another person which are protected by legal rules
(the legal system as a whole). Therefore, the concept of legally significant
damage, which corresponds to the concept of infringement of rights in
Article 1635(1) of the Civil Law, becomes relevant. This concept is typically
assessed under the premise of the damage (its extent), thereby ascertaining
whether the legal system as a whole protects the victim from the damage
he has suffered. In this respect, in the context of the Civil Law, one could
rather speak of a presumption of wrongfulness in the finding of such
damage caused by conduct (fault) that does not meet the standard of care
required and from which the victim is protected by the legal system. This
presumption of wrongfulness could be rebutted by a circumstance that
excludes liability (e.g., the exercise of a right that belongs to the victim),
which “neutralizes” the element of wrongfulness since it could then be
said that the legal system does not protect the victim from damage of
this nature. However, such a presumption of wrongfulness might seem
artificial in the sense that in theory and in practice, the establishment
of these circumstances automatically excludes liability, whether such
a circumstance (e.g. an accidental obstacle) excludes fault or whether it
nevertheless excludes the element of wrongfulness. The above mentioned
clearly shows that the wrongfulness of conduct is not and cannot be an
independent precondition for liability and that it is the final conclusion of
the analysis of the preconditions for liability.

Applying the above theses to the conceptions of justifications and fault
identified in Latvian civil law, the author concludes that the conception
of fault, which does not reject but, on the contrary, foreground’s fault
(its basic form negligence), is more appropriate and justified in tort law.
The justifications put forward by the conception of justifications, on
the other hand, are nothing other than circumstances that, if established,
exclude civil liability. In this connection, it should be noted that, although
Article 1779 of the Civil Law, which establishes a person’s obligation to
compensate for damage, does not use the conception of fault, the author’s
interpretation of that provision has led him to the conclusion that, as in
the context of the first paragraph of Article 1635 of the Civil Law, fault
must also be assessed in the context of the application of Article 1779 of
the Civil Law.

At the same time, however, it cannot be concluded that the conception of
justifications would not be suitable for Latvian civil law at all. The con-
ception of justifications is, in a sense, appropriate in contract law. In tort
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11.

12.

law, the fault of the infringer must be proved by the victim. If the victim
succeeds, the infringer has to prove that one of the circumstances pre-
cluding liability, such as self-defense, is established. This model exists as
a general principle in tort law, with a presumption of fault or strict liability
model in certain statutory cases. Contract law, on the other hand, focuses
on the justifications of the infringer (the breacher of contract), but here too
the concept of fault cannot be completely discarded. Where the nature of
the obligation breached is such as to amount to a duty to use all reasonable
efforts in the form of an active measure, the absence of negligence may also
serve as an excuse, thereby rebutting the presumption of fault. Conversely,
where the nature of the obligation breached corresponds to a duty to
achieve a certain result (strict liability model), an accidental obstacle may
serve as a justification (a circumstance that excludes liability).

Contrary to what is stated in the legal literature, Civil Law does not provide
for a general presumption of fault (negligence). Neither did the Baltic Local
set of Civil Laws. The wording of Article 1644(1) of the Civil Law is mis-
leading in this respect and requires clarification, first, as to the existence of
a general presumption of fault and, second, as to the scope of application
of such a presumption, i.e., whether such a presumption applies only in
contract law or also in tort law. In the author's view, a general presumption
of fault should apply in contract law where the subject matter of the obliga-
tion consists in a duty to use all reasonable efforts to act actively, whereas
in tort the burden of proof should be left to the claimant (victim). Such
an understanding would be consistent with the rules of the systems of
contract law (German and Swiss) which are related to Latvian civil law,
as well as with the general principles on the allocation of the burden of
proof, including the thesis that the burden of proof should fall on the party
within whose sphere the disputed circumstances fall. It should be noted
that there is also a tendency in Latvian case law to apply the presumption
of fault in contract disputes.

The introduction of a general presumption of fault (and thus a theory of
justifications) in tort law would encourage cases where the victim could
simply point to any person as responsible for the damage and make him
produce justifications (force majeure, acting according to the will of the vic-
tim, etc.). If that person could not produce such justifications, then liability
would apply. In this respect, the theory of fault, which does not provide
for a general presumption of fault, would preclude such a possibility, since,
according to the theory of fault, the victim must show a breach (fault) of
the standard of care required by the alleged infringer. At the same time, it
is important to note that such a theory of fault does not completely negate
the need for a presumption of fault (or strict liability), but such specific
models of liability should only operate in cases expressly provided for by
law. Within the presumptions established by law, the subject who can be
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13.

14.

15.

required to prove due care must be clearly identifiable (animal keeper,
member of the board of a company, contractual partner, etc.). In particu-
lar, there must be some legal link that gives the right to make an initial
accusation against the subject in question. Consequently, in the author’s
view, the presumption of fault (and consequently the theory of justifica-
tions) cannot be made an absolute principle.

In the context of strict liability, the application of tort liability requires, in
addition to legally significant damage (the amount thereof) and causation,
as the first precondition for liability — an act (action or inaction) commit-
ted within the scope of strict liability, bearing in mind that, as a general
principle, the strict liability model does not operate with the concept of
a standard of care. In the application of contractual liability, on the other
hand, the breach of a contractual obligation (Article 1785 of the Civil Law)
is the first precondition for liability, in addition to legally significant damage
(the amount thereof) and causation. This description of the preconditions
is appropriate both for an obligation the object of which is the exercise of
all reasonable efforts (general liability or fault model, in which negligence
is presumed if the object of the obligation consists in the performance of
action) and for an obligation the object of which is to achieve a certain
result (mostly strict liability model).

The standard of care required is mainly determined by the clause of a rea-
sonably prudent and careful person (or simply reasonable person) (Art.
1646 of the Civil Law), which is an open (undefined) concept of law. This
reasonable person test involves an analysis of several legal criteria, the most
important of which are foreseeability and avoidability of the damage.
Methodologically, these criteria are assessed by means of a balancing
method. In this respect, the breadth of the concept of the reasonable
person allows the for the applicator of law to seek the fairest solution to
the individual situation, considering the place and time of the damage, as
well as other factual circumstances of the particular situation. The law may
also be supplemented by sources such as morality, social values, the nat-
ural order of things, observations from life, logic, etc. In this respect, it is
important to emphasize that the analysis of these legal criteria in the given
factual circumstances must be carried out anew (from case to case). This
means that a legal practitioner, having established that a person has been
acting in negligence (fault), cannot thereby create a universally binding
standard of conduct that could be automatically applied in apparently
similar circumstances. Consequently, in each individual situation, the law
must make a scrupulous assessment of the criteria of fault.

The main criteria for establishing negligence - foreseeability, and avoida-
bility of damage (the (external) conduct dimension of the concept of neg-
ligence) — have been developed over time in European national private law
and summarized accordingly, for example, in the first paragraph of Article
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4:102 of the Principles of European Tort Law. In this respect, it should be
noted that in Latvian case law, virtually all the criteria for establishing
negligence listed in the Principles of European Tort Law are present.
The author explains this phenomenon by the fact that in most European
countries private law has been strongly influenced by Roman law (e.g., in
Latvia through the adoption of the provisions of the Baltic Local set of
Civil Laws into the Civil Law), which, in fact, has led to the situation where
the same criteria for assessing negligence, historically already found in
Roman law, have developed in different private law systems, although often
named differently, but essentially the same. In this respect, it should be
noted that it is objectively impossible to draw up a complete and exhaus-
tive set of criteria for negligence. This is due to the consideration that all
the unique circumstances of a given situation must be taken into account
in determining the standard of care required.

The risk of damage or foreseeability of damage criterion is summarized as
follows: the more serious the expected damage and the greater the likeli-
hood that such damage will occur, the greater the risk of damage occur-
ring and the greater the foreseeability of such damage. In turn, the greater
the risk of damage, the more serious the precautions (due diligence) that
must be taken. It is important to note that the degree of risk of damage
is to be determined from the perspective of the moment of the activity in
question, just moments before the event that caused damage. That is to say,
this degree of likelihood, like other negligence criteria, must be assessed
ex-ante. The Latvian case law perfectly illustrates that the risk of damage is
of considerable importance in the assessment of negligence. For example,
Latvian case law has concluded that the characteristics of the activity
carried out by the defendant in the context of the number of potential
victims who may be affected by the activity (e.g., regularly providing ser-
vices in a dangerous manner to a significant number of people), as well as
the regularity with which this type of damage occurs on a daily basis (e.g.,
leaking in an apartment), may be relevant in identifying the risk of dam-
age occurring. The nature and value of the protected interest should also
be taken into account in determining the risk of damage. In this respect,
case law typically sets a higher standard of care in cases of non-pecuniary
damage than in cases of damages, thus, for example, protecting a person’s
life and health more than his property. The analysis of the risk of damage
must also take into account the dangerousness of the activity undertaken.
Finally, it is important to highlight the criterion of the sphere of control
(responsibility), which is one of the essential aspects of the determination
of negligence, given that the failure to take sufficient precautions (failure
to exercise due care) can only be attributed to the person whose sphere
of control (responsibility) the risk of damage in question falls within in
the first place. This aspect is particularly relevant in the context of inaction,
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where, unlike active conduct, it is more difficult to identify the person who
can be blamed.

The precautionary or damage-avoidability criterion is, in a concise way,
similar to the risk of damage criterion: the greater the risk of damage,
the more foreseeable and consequently the greater the care and thus
the more serious the precautions that a person must take in his activi-
ties. The precautionary criterion is also recognized in Latvian case law.
The legal and economic approach to this balancing process focuses on
the costs of precautionary measures on the one hand and the costs of
accidents on the other. Preventing all accidents at all costs is seen as an
inefficient approach. Instead, it is efficient to take precautionary measures
to the extent that the cost of these measures is lower than the risk of dam-
age, i.e., the probability of damage multiplied by the expected damage that
would result from such an accident. Accordingly, in most cases, precau-
tionary measures aim at reducing risks rather than eliminating them. In
this respect, sometimes the burden of precautionary measures is so heavy
on the enforcer that this obligation has changed from a duty to exercise
a certain degree of care to an obligation to guarantee a certain result (i.e.,
no damage at all, elimination of the risk of damage altogether). In these
cases, strict liability is, in fact, applied, and such cases are also found in
Latvian case law, for example, in the case of the obligation of persons to
achieve a certain result derived from legal rules of a general nature. In
the author’s view, when actually applying strict liability in cases where such
a liability model is not expressly provided for by the applicable legal provi-
sions, the courts should specifically justify why the precautionary measures
taken by the alleged infringer should not be given legal weight. Otherwise,
situations are unjustifiably created in which, in order to avoid civil liability,
a person has to invest disproportionately large financial resources in order
to ensure a certain result — the complete elimination of the risk of damage.
There may be situations where a particular precautionary measure is effec-
tive and sufficient, but more effective measures become available at a later
date. In the author’s view, in such situations, two distinctions should be
drawn: 1) if the obligation to take a more effective precaution is imposed by
a legal provision, then the failure to take that more effective precaution can
be blamed on the alleged infringer (provided that the purpose of the new
norm’s protection is to protect the victim from that type of damage); 2) if
the obligation to take a more effective precaution is not imposed by a legal
provision, then the question is whether a reasonable person would have
taken such more effective precautions in relation to the particular risk of
damage. In other words, the test of a reasonable person (fault) should be
analyzed. It should also undoubtedly take into account, for example, how
financially burdensome the new precautionary measure is compared to
the precautionary measure available before.
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A distinction should be drawn between inactions, where the potential
infringer has engaged in certain activities (and consequently has not taken
certain precautions or has taken insufficient or erroneous precautions),
and “pure” or complete inactions, where the potential infringer has been
completely passive, i.e., has not engaged in any specific activities before
the damage occurred. In this respect, the findings in the legal literature -
that the obligation to stop inaction and, consequently, liability for inaction
can only arise if a legal provision expressly requires it — cannot be applied
to every case of inaction, but only to cases of complete or “pure” inaction.
Otherwise, anyone who has engaged in a particular activity but has failed
to take the appropriate precautions, or has taken insufficient or erroneous
precautions, will be able to escape liability relatively easily by claiming
that there is no specific legal provision obliging them to stop the inac-
tion. Moreover, such an approach would certainly not be consistent with
the effective protection of the interests of victims.

If the risk of damage is caused by someone else (the victim, a third
party) or by nature or the state of a thing, it is usually not obvious which
person should be obliged to stop the inaction. In such cases, a number
of indications may help to identify the duty to stop the inaction: (1)
the specific link of the infringer to the place of the event; (2) the specific
link of the infringer to the thing that caused the damage; (3) the specific
relationship of the infringer to the victim (i.e., not only a legal duty to
stop the inaction). It is significant that these indications are, in fact, also
recognized in Latvian case law. In any event, such an obligation to cease
and desist should, in particular, apply to the person who, by carrying out
a certain action, has created the risk of damage in question, which is within
the person’s sphere of control (responsibility). On the other hand, where
the risk of damage is caused by a third party, by the nature or by the state
of the thing, the reasonable person test must be analyzed with particular
care in such cases, since liability for failure to act may be precluded by an
accidental obstacle as a circumstance excluding liability.

In cases where the standard of care required takes into account the pattern
of conduct set out in the applicable legal provision, the doctrine of the pur-
pose of the protection of the legal provision, which is recognized in Latvian
legal literature and has been analyzed in contemporary Latvian case law,
also plays a significant role. In this respect, Latvian case law often shows that
the legal obligations to “ensure”, for example, security or the condition of
certain objects are interpreted as an obligation to guarantee a certain result
or strict liability is applied (see, for example, Article 1084(1) of the Civil
Law, which regulates the liability of the owner of a building) without
assessing the precautionary measures taken by the infringer of the right.
In any event, the extent to which the purpose of the provision is to protect
the rights and interests of the potential victim depends on the obligation
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imposed on the alleged infringer to take certain precautionary measures,
and, in some cases, the purpose of the provision may even be to eliminate
the risk of any damage or to achieve a certain result, which in turn means
that the strict liability regime is, in fact, already in operation. Thus, not
only is the purpose of the norm’s protection inextricably linked to fault,
for example, in the context of the precautionary measures to be taken
but this doctrine can also be used to determine which of the models of
liability (fault or strict liability) is applicable in a given situation. It should
be noted here that the standard of care required may be influenced not
only by written legal rules (statutory provisions, acts issued by the public,
quasi-public entities, binding rules issued by a private body, etc.) but also
by unwritten legal rules (general principles of law, customs, technical/
professional standards, professional ethics, etc.).

The personal (internal) dimension of the concept of negligence contains
two elements: knowledge and skills. This is not primarily a subjective ques-
tion (i.e., what exactly the alleged infringer knew or what his skills were)
but an objective question (what knowledge and skills a reasonable person
in the place of the alleged infringer should have had). In determining
the requisite level of knowledge and skill to be attributed to a reasonable
person in the place of the alleged infringer, it is also here necessary to
take into account the moment immediately before the event (i.e., to look
ex-ante), so that even after hearing the facts of the case, it may become
tempting for the law enforcer to look at the case from the other side, i.e.,
from an ex-post perspective. Thus, in determining the level of knowledge
and skills required, account must be taken, inter alia, of the scientific and
technological developments that existed shortly before the event giving
rise to the damaging consequences. The knowledge required must relate
to the risk of damage occurring (its severity and likelihood). Furthermore,
this knowledge must be general in nature: the knowledge required must not
relate to the sequence of events that caused the damage, but to the nature
of the damage. Skills, like knowledge, must also be applied in a general
way — not to the ability to avoid or reduce the risk of particular damage,
but only to the ability to avoid the accident itself. In this sense, the reason-
able person is “shaped” according to the nature of the conduct committed
by the person. Accordingly, the social role of the person at the time is
important in determining the standard of care required, explaining why
one situation requires better knowledge and skills than another.

In Latvian contract law, civil liability arises for a breach of a contractual
obligation by the debtor, which in certain cases requires an assessment of
negligence, i.e., an analysis of whether the debtor acted in accordance with
the standard of care required. In such cases, a general presumption of neg-
ligence (fault) should apply where the object of the obligation is manifested
in a duty to use all reasonable efforts to act actively. This assessment should
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be made not only in the cases provided for in Article 1649(2) of the Civil Law
(i.e., where it is expressly provided for by law) but also where it arises from
the terms of the contract (its content) or the legal nature of the contract
concluded (the subject matter of the obligation) (Article 1785 of the Civil
Law). In this respect, the author finds the theoretical insights of German
and Swiss contract law, as well as the doctrine recognized in the Anglo-
Saxon and Roman-Germanic legal systems of the division of contractual
obligations into (1) the duty to use all reasonable efforts and (2) the duty
to achieve a certain result. For example, payment obligations, obligations
of the contractor to produce a certain thing, are subject to a strict liability
regime, i.e., the legal literature tends to include this type of obligation
in the so-called “strict liability group” of obligations. It should be noted
that in this respect there are no significant differences between German
contract law (based on the principle of fault) and the trend in common
European contract law (in the context of the conception of justifications).
In the context of contractual liability, the private autonomy of the parties,
according to which the parties define the obligation to be performed,
from which the content of the standard of care required is derived, plays
an essential role. The parties may contractually reinforce or mitigate
the statutory liability model, including the strict liability regime, subject
to the requirements of mandatory rules. In this respect, the institute
of contractual guarantee plays an important role. Taking into account
the obligations of this strict liability group, the general presumption of fault
(where the object of the obligation consists in a duty to use all reasonable
efforts in the form of active conduct), and the fact that typically parties in
private law determine the precise pattern of conduct of the parties (which
is not possible in tort), often resulting in strict liability, it can be concluded
that in practice the application of contractual liability does not pose par-
ticular problems for the institution of fault, given that negligence analysis
is relatively rare in practice.

For these reasons, there is not and cannot be any useful discussion on
whether the strict liability model or the general liability (fault) model
prevails in contract law from the point of view of Civil Law. Rather, it
should be acknowledged that neither of the two models dominates and
that instead there is a mixed system of liability, especially given that
the dividing line between the two liability models is very fragile. Instead,
the focus of the debate should be on the criteria of contractual negligence.
Where the debtor’s fault is to be assessed, the reasonable person test applies,
which works in contract law in a similar way to tort law, but certainly not
identically. Contract law uses the general clause “average debtor in the cir-
cumstances” (e.g., an average bailee in the circumstances, and in this
respect, it would also be important to ascertain whether or not the bailee in
the circumstances is a merchant, given that merchants are held to a higher
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standard of care). The basic criteria for establishing contractual negligence
are similar to those in tort law (foreseeability of damage and avoidability
of damage). Although the basic criteria are conceptually the same, they
are not identical in substance. It should be noted here that Latvian case
law also tends to take into account, in contract law disputes, the criteria
for assessing negligence recognized in tort law, such as the dangerousness
of the activity, the precautions available, the closeness of the relationship
between the parties or the special mutual trust (reliance).

In the context of contract law, it is important to distinguish between
civil liability and another civil remedy - a claim for the performance of
a contract. This distinction is important because the legal literature some-
times tends to treat the two civil remedies together without distinguishing
between them, which can lead to a misunderstanding of the concept of fault
in a particular liability issue. For example, the victim’s duty under Article
1776 of the Civil Law to take reasonable measures to mitigate the damage
is limited to the issue of civil liability and, more specifically, to the issue
of damages. However, it does not apply to claims for the performance
of a contract. In contract performance claims, any action or inaction of
the creditor (as the victim of the contract) which might hypothetically fall
short of the required diligence, may affect the creditor’s right to enforce
the contract only in cases specifically provided for by law or contract. This
idea is based on the thesis that, as a general principle, the right of a creditor
to enforce a contract cannot be audited by a court by looking for defects
in the actions of the creditor (as a contractual victim). The only instance
of a general rule in the Civil Law that can suspend the binding effect of
a contract to the detriment of the creditor is Article 1591 of the Civil Law,
which provides for a right of objection for breach of contract. However,
even then, such a reservation can only be used if the creditor fails to fulfill
an obligation rather than exercising a right.

A common form of wrongful intent is the use of rights and the perfor-
mance of duties to damage (i.e., contrary to good faith), but here again it
should be borne in mind that not every use of rights contrary to good faith
that does not enjoy legal protection automatically qualifies as wrongful
intent. On the other hand, as has also been recognized in case law, there
is no good faith in the case of wrongful intent. Moreover, in the context of
the use of rights, the criterion of “purpose of the damage” is an objective
one. For example, it is possible to establish the purpose of the detriment
if a person exercises his right without any objectively protectable interest,
that is to say, if it can be shown that certain conduct cannot, according to
the objective circumstances of the case, have any purpose other than to
cause damage to another.

The criteria for the establishment of wrongful intent are: 1) a person’s
deliberate (intentional) conduct (which includes both (a) actions and (b)
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inactions), (2) as a result of which (3) another person has suffered (a)
an intended legally significant damage or (b) legally significant damage
the likelihood of which the person was aware of or foresaw (tolerated).
The criterion of knowing (intentional) conduct may also be satisfied by
conduct contrary to good morals, and in such cases, as in the context of
negligence, the test of a reasonable person in the relevant factual circum-
stances must be applied, and the law enforcer cannot be guided by his own
internal beliefs of good faith.

Most often, a person’s knowledge of some legally relevant circumstances
underlying the damage, but acting despite those circumstances, is indic-
ative of wrongful intent. The concept of wrongful intent in this sense is,
therefore, closer to the concept of bad faith known in case law, which is
defined in a concise way as a person’s knowledge (or ought to have known)
of certain legal impediments or defects. Similarly, objective characteristics
such as the means and methods used by the infringer, the systematic nature
of the conduct (plannedness), its coherence, and the person’s purpose may
also be indicative of a person’s wrongful intent. Sometimes the result
achieved by the infringer, such as a benefit obtained by the infringer, is
indicative of wrongful intent. These objective characteristics must always
be seen in conjunction with each other, as this can lead to a picture of
the situation as a whole, including the conclusion that the person acted
with wrongful intent. This thesis is essentially confirmed by the existing
Latvian case law. Consequently, it cannot be agreed with the Latvian legal
literature that proving a person’s form of fault in the form of intent can
be complicated by the difficulties of cognizing mental attitude, which in
practice may prove almost impossible and disproportionately burdensome
for the claimant.

In the context of gross negligence, the wording of Article 1645(1) of
the Civil Law could be misunderstood in the sense that gross negligence
per se would include the initiation of conduct characterized by the harm-
fulness and dangerousness referred to in the provision. This should not be
so understood. Many social and economic activities are risky, but they have
been socially accepted. Accordingly, persons engaging in such activities
as such cannot automatically be regarded as negligent. Gross negligence
can only be said to exist if, in the face of this significant risk of damage,
a person fails to exercise due care and to take the necessary precautions.
In other words, gross negligence is characterized by a more significant
imbalance between the risk of damage and the conduct of the person in
the context of the required care compared to ordinary negligence. As rec-
ognized in contemporary Latvian case law, gross negligence may be estab-
lished if the infringer not only failed to exercise the care and diligence of
a reasonably prudent and careful person and thus failed to take measures
normally appropriate in the circumstances to prevent the infringement of
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the right, but also failed to do anything at all or took only a few minor,
formal measures to prevent the infringement from occurring, or, although
not wishing negative consequences, nevertheless ignored precautionary
measures. It is important to stress that gross negligence is also an objective
category.

There is a tendency in Latvian case law to equate gross negligence with
wrongful intent, i.e., that it is essentially the same concept. At first glance,
this view could be viewed as justified, as the second part of Article 1645
of the Civil Law provides that “in terms of damages and other civil
consequences, gross negligence is fully equivalent to wrongful intent”.
Moreover, in some case law, the legal applicator does not simply “equate”
these degrees of fault with each other, but, in fact, discards the criteria
of gross negligence, accordingly relying only on the elements of wrongful
intent. However, such an approach is not justified. If a provision of the Civil
Law provides that, to use the rhetoric of Article 1645(2) of the Civil
Law, one particular degree of fault (e.g., wrongful intent in the context
of Articles 1642, 1643, and 1776(2) of the Civil Law) is relevant for “civil
consequences”, then such a distinction between gross negligence and
wrongful intent becomes vitally necessary. Consequently, this equation in
the second paragraph of Article 1645 of the Civil Law applies only to those
cases where the provisions of the Civil Law place gross negligence and
wrongful intent in equivalent categories in terms of legal consequences.
There is therefore no basis for speaking of this equivalence as a general
principle. Accordingly, the second paragraph of Article 1645 of the Civil
Law is unsuccessfully worded and, to a certain extent, even misleading.
This provision of the Civil Law would be clearer if it were followed at
the end by the addition “in the cases specified in appropriate place” (as in
Article 1647 of the Civil Law).
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