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ANOTACIJA

Inovativaja lidzdalibas ekonomika ir iesaistitas tris puses - tiessaistes plat-
forma, kas nodro$ina vidi, kura pakalpojumu sniedzéji un pakalpojumu saneé-
méji viens otru var atrast, noslégt darjjumus un veikt maksajumus, visparéja/
gala pakalpojumu sniedzéji un pakalpojumu sanéméji -, un tas orientéjas uz
brivo resursu islaicigu izmanto$anu, nevis uz ipasumtiesibu pareju.

Darba meérkis ir noteikt, vai un kada meéra lidzdalibas ekonomikas pa-
kalpojumi, to sniedz&ji un sanéméji var palauties uz pakalpojumu sniegSanas
brivibu visos tas limenos. Sim mérkim analizéts, kadi pakalpojumi ir uzskatami
par lidzdalibas ekonomikas pakalpojumiem, aplikoti pasakumi, kas lidz $im
veikti, lai regulétu lidzdalibas ekonomikas pakalpojumus dalibvalstu un ES
limeni. Tapat darba noteikts tiesibu apjoms, ko pakalpojumiem, pakalpojumu
sniedzéjiem un sanéméjiem paredz pakalpojumu sniegSanas briviba vairakos
limenos - visparéja (kas izriet no Liguma par Eiropas Savienibas darbibu un
Pakalpojumu direktivas) un specialaja, kas saskana ar Direktivu par elektronisko
tirdzniecibu attiecinams uz informacijas sabiedribas pakalpojumiem un starp-
nieku pakalpojumiem. Darba ir analizétas EST judikatiras atzinas par lidzda-
libas ekonomikas pakalpojumu platformam Airbnb un Uber un garantijam, uz
kuram to sniedzéji var palauties, ka ari vértéts $ajas lietas nostiprinatais Uber
tests. Nosléguma izvértéta priekslikuma Digitalo pakalpojumu aktam iespéjama
ietekme uz lidzdalibas ekonomikas pakalpojumiem.

Darba ir secinats, ka visparigi lidzdalibas ekonomikas pakalpojumi, to
sniedz&ji un sanéméji var palauties uz pakalpojumu sniegSanas brivibas ga-
rantijam, iznemot pakalpojumi transporta joma. Tapat secinats, ka lidzdalibas
ekonomikas platformas var klasificét par informacijas sabiedribas pakalpojumu
un starpnieku pakalpojumu, konkrétik, glabasanas pakalpojumu sniedzé&jiem.
Tomeér, lai lidzdalibas ekonomikas platformas klasificétu par informacijas sa-
biedribas pakalpojumu sniedz&jiem, tam jaatbilst ne tikai cetriem kritérijiem,
kas nostiprinati Direktivas 2015/1535 1. panta “b” punkta, bet ari jaiztur Uber
tests. Proti, papildus jakonstaté, ka attieciga platforma neizveido pakalpojumu
tirgu joma, kura tiek sniegts visparigais/gala pakalpojums, ka ar neisteno notei-
cosu ietekmi vai kontroli par $o pakalpojumu sniegsanu.

Parbaudot priekslikumu Digitalo pakalpojumu aktam, secinats, ka tas bus
piemérojams ari lidzdalibas ekonomikas platformam. Digitalo pakalpojumu akts
saglabas garantijas, kas Sobrid paredzétas Direktiva par elektronisko tirdznie-
cibu, bet vienlaikus paredzés pakalpojumu sniedz&jiem papildus pienakumus,
kas veérsti uz drosaku vidi interneta. Secinats, ka neviens papildus pienakumiem
nav pretruna visparéjas uzraudzibas pienakuma noteikanas aizliegumam, ka
ari lidzdalibas ekonomikas platformu darbibu, nemot véra to orientaciju uz
pakalpojumu snieg$anas organizé$anu, nevis informacijas izplatiSanu, ka ari
jau piekoptas prakses drosas pakalpojumu sniegSanas vides izveidei, ietekmés
mazaka méra, neka citam tiessaistes platformam.
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IEVADS

Tehnologiju attistiba un pieejamiba ir veicinajusi jaunu ekonomiskas darbi-
bas modelu rasanos. Ta 2008. gada tika dibinats Airbnb, kas piedava platformu,
kura jebkura persona, kurai ir neizmantotas telpas, var piedavat izmitinasanas
pakalpojumus. Sie izmitinasanas pakalpojumi ir pieejami starptautiski, lidz ar
to tie bieZi tiek izmantoti tirisma vajadzibam. Savukart 2009. gada tika dibinats
Uber (iepriekséjais nosaukums Ubercab), kas piedavaja platformu, ar kuras
starpniecibu jebkura persona, kurai ir pieejams transportlidzeklis un laiks, var
piedavat parvadajuma pakalpojumus. Minétaja laika perioda un ari vélak attis-
tijusies vairaki citi pakalpojumi, kas darbojas péc lidziga modela, kur pakalpo-
juma snieg$ana iesaistitas tris dalibnieki - platforma, pakalpojuma sniedzéjs un
pakalpojuma sanéméjs —, kuras darijumu partnerus atrod un darijumus noslédz
ar platformas starpniecibu. Sis pakalpojumu sniegsanas modelis, pazistams ka
lidzdalibas ekonomika, ir tikai viens no digitalu pakalpojumu snieg$anas mode-
liem, kas attistijusies jaunu tehnologisko iespéju rezultata.

Lidzdalibas ekonomikas pakalpojumi uznemti pretrunigi. No vienas puses,
lidzdalibas ekonomika nodrosinajusi piekluvi alternativiem pakalpojumiem
tadas tradicionalajas nozarés ka pasazieru parvadajumu un izmitinasanas pa-
kalpojumi, kuras vésturiski ir bijusas stingri regulétas. No otras puses, bijusi pre-
testiba no tradicionalajam nozarém $adu pakalpojumu attistibai (Kyvrikosaios,
2018), ka ari ar laiku identificéti dazadi negativi riski, kas saistiti ar lidzdalibas
ekonomikas pakalpojumu reguléjuma neesamibu un gratibam $§im jaunajam pa-
kalpojumu modelim piemérot pastavoso tiesisko reguléjumu. Valstis, tai skaita
ES dalibvalstis, uz lidzdalibas ekonomikas pakalpojumiem reagéjusas atskirigi:
1) nogaidosi, neparedzot nekadu reguléjumu; 2) izstradajot reguléjumu vai
nosakot ierobezojumus, kas attiecinami uz lidzdalibas ekonomikas pakalpoju-
miem; 3) pat aizliedzot $adu pakalpojumu snieg$anu.

Kop$ 2016. gada lidzdalibas ekonomikas pakalpojumiem pievérsta ari
Eiropas Savienibas (turpmak - ES) institiiciju uzmaniba. 2016. gada janvari
publiskots Eiropas Parlamenta (turpmak - EP) pétijums (Goudin, 2016) par
izaicinajumiem un iespéjam, ko piedava lidzdalibas ekonomika, bet 2016. gada
2. junija Eiropas Komisija (turpmak - EK) naca klaja ar Eiropas sadarbigas
ekonomikas programmu, kura skaidrots $is ekonomikas fenomens un vértéts,
ka pastavosais tiesiskais reguléjums attiecinams uz to, un izteiktas rekomenda-
cijas dalibvalstim $adu pakalpojumu regulé$anai. Minétajam aktivitatém gan
nav sekojusas likumdoganas iniciativas, kas batu mérkétas tiesi uz lidzdalibas
ekonomikas pakalpojumiem. Tomeér, ievérojot to, ka Vienots digitalais tirgus
kops 2014. gada ir viena no EK prioritatém (Juncker, 2014), EK ir rosinajusi
likumdosanas iniciativas, kas attiecinamas uz plasakam digitalo pakalpojumu
grupam, un attiecigi noteiktd meéra ari uz lidzdalibas ekonomikas pakalpoju-
miem. levérojamaka $ada likumdosanas iniciativa ir EK 2020. gada decembri



prezentétais priekslikums Digitalo pakalpojumu aktam. Tas paredz ievérojami
mainit digitalo pakalpojumu sniedzé&ju pienakumu slogu un atbildibas regulé-
jumu, ka ari bas nozimigs lidzdalibas ekonomikas pakalpojumiem.

2015. gada Eiropas Savienibas Tiesa (turpmak — EST) sanéma izskatisanai
pirmos prejudiciala noléemuma lagumus saistiba ar lidzdalibas ekonomikas pakal-
pojumiem, konkrétak, par Uber sniegtajiem pakalpojumiem. Pirmais spriedums
par lidzdalibas ekonomikas pakalpojumiem tika pasludinats 2017. gada 20. de-
cembri lieta C-434/15 Asociacion Profesional Elite Taxi, aktualizéjot jautajumu
par lidzdalibas ekonomikas pakalpojumu ieklausanos pakalpojumu sniegSanas
brivibas aizsardzibas sféra dazados tas limenos — visparéja, ko paredz Ligums
par Eiropas Savienibas darbibu (turpmak - LESD) un Eiropas Parlamenta un
Padomes 2006. gada 12. decembra direktiva 2006/123/EK par pakalpojumiem
iekséja tirgn (turpmak — Pakalpojumu direktiva), un specialaja, kas saskana ar
Eiropas Parlamenta un Padomes 2000. gada 8. junija direktivu 2000/31 par da-
ziem informacijas sabiedribas pakalpojumu tiesiskiem aspektiem, jo ipasi elek-
tronisko tirdzniecibu, iekséja tirgh (turpmak — Direktiva 2000/31) attiecinams
uz informacijas sabiedribas pakalpojumiem un starpnieku pakalpojumiem. Sis
spriedums ir ievérojams ari ar to, ka pirmo reizi tika ieviests Uber tests — papil-
dus kritériji, kas japarbauda, lai sarezgitu digitalu pakalpojumu klasificétu ka in-
formacijas sabiedribas pakalpojumu. Minétajam spriedumam ir sekojusi vairaki
citi EST spriedumi, ka ari diskusijas un analize tiesibu zinatnieku vida par $ajos
spriedumos izdaritajiem secinajumiem un to ietekmi uz lidzdalibas ekonomikas
pakalpojumiem. Tacu visaptvero$u un padzilinatu pétijjumu ties$i par lidzdalibas
ekonomikas pakalpojumiem un pakalpojumu snieg$anas brivibas garantijam, ko
paredz ES tiesibas, ka ari par Uber testa ietekmi uz $adiem pakalpojumiem, nav.

2018. gada Tehnopolis pétijuma novértéts, ka 2016. gada lidzdalibas eko-
nomikas tirgus 28 ES dalibvalstis transporta, izmitinasanas, finan$u un citu
tieSsaistes pakalpojumu joma bija 26,5 miljardi euro (kas atbilst 0,17 % no 28 ES
dalibvalstu IKP 2016. gada) un taja bija nodarbinati aptuveni 394 takstosi per-
sonu (0,15 % no 28 ES dalibvalstu nodarbinatajiem). Lidzdalibas ekonomikas
pakalpojumu tirga 2016. gada darbojas kopa 651 platforma (Tehnopolis, 2018).
Turklat lidzdalibas ekonomikai ir tendence pastavigi augt, pieméram, Eurostat
apkopojis datus, ka 2019. gada (pédéjais gads pirms Covid-19 pandémijas)
vairak neka 554 miljoni nakts rezervaciju ES tika veiktas, izmantojot Airbnb,
Booking, Expedia Group vai Tripadvisor platformas, kas nozimé, ka katru dienu
vidéji 1,5 miljoni viesu naksnoja vietas, kas rezervétas, izmantojot vienu no $im
platformam (Eurostat, 2021). Ari Eurobarometer aptauja 2021. gada septembri
konstatéts, ka 27 ES dalibvalstis 29 % respondentu ir izmantojusi lidzdalibas
ekonomikas platformas izmitinasanas pakalpojumu sanemsanai. Ta ari dati par
konkrétam lidzdalibas ekonomikas platformam uzrada $o pakalpojumu attistibu
un tirgus dalas palielina$anos. Pieméram, Uber platformas lietotaju skaits, pel-
nas apjoms, sniegto pakalpojumu apjoms (t.sk. veikto parvadajumu skaits) lidz
Covid-19 pandémijai pastavigi pieaudzis. Savukart, lai ari 2020. gada pandémijas



deél, salidzinot ar 2019. gadu, novérojams darbibas raditaju kritums, kopuma
tas saglabajies ne zemaks ka 2018. gada, ka ari, uzlabojoties epidemiologiskajai
situacijai, novérojama izaugsme 2021. gada raditajos (Igbal, 2021). Minétie dati
apliecina, ka lidzdalibas ekonomika nav islaiciga paradiba, bet tiesi pretéji — tai
ir izaugsmes potencials, gan kvantitativi (eso$ajiem pakalpojumiem sasniedzot
lielaku tirgus dalu), gan arl jaunu pakalpojumu attistiba zina (lidzdalibas eko-
nomikas modeli piemérojot citam pakalpojumu nozarém, kuras tas $obrid vél
nedarbojas). Tas attiecigi ari nozimé, ka $o pakalpojumu regulésanas jautajums
joprojam ir aktuals, un, ta ka liela dala So pakalpojumu ir tadi, kas tiek sniegti
pari ES dalibvalstu robezam, $o pakalpojumu regulésanas jautadjuma butiska
nozime ir pakalpojumu snieg8anas brivibas garantijam.

Ievérojot to, ka liela dala lidzdalibas ekonomikas pakalpojumu tiek sniegti
pari ES dalibvalstu robezam, tostarp ari tapéc, ka dala no lidzdalibas ekonomikas
pakalpojumiem ir orientéti uz tarismu, jautajums par lidzdalibas ekonomikas
pakalpojumu regulésana nav skatams atrauti no ekonomiskajam pamatbrivibam
un, jo ipasi, pakalpojumu sniegSanas brivibas. Proti, nosakot lidzdalibas eko-
nomikas pakalpojumu reguléjumu, dalibvalstim jaraugas, lai tas nepamatoti vai
nesamérigi neierobezotu $o pakalpojumu parrobezu brivu kustibu.

Pétijums par pakalpojumu snieg$anas brivibas attiecinamibu uz lidzdalibas
ekonomikas pakalpojumiem ir ar praktisku nozimi gan ES, gan Latvijas limeni.
Kaut ari lidzdalibas ekonomikas platformas pasas par sevi parasti ir bazétas tikai
viena no ES dalibvalstim, tas nodrosina pakalpojumu snieg$anu vairakas vai pat
visas ES dalibvalstis, lidz ar to pasas platformas darbojas pari ES dalibvalstu
iek$éjam un aréjam robezam. Turklat $o platformu lietotajiem tas lauj sniegt un/
vaj sanemt pakalpojumus pari ES dalibvalstu robezam, un, ievérojot $o pakalpo-
jumu mobilitati, tie ir aktuali visam ES dalibvalstim. Lidz ar to, lai ari Latvija nav
bazétas lidzdalibas ekonomikas platformas, tas $eit aktivi darbojas, ka ari Latvijas
iedzivotaji aktivi sniedz un sanem lidzdalibas ekonomikas pakalpojumus. Darba
izdaritie secinajumi dalibvalstim sniedz skaidrojumu jeb ietvaru, kada var tikt
pienemti uz lidzdalibas ekonomikas pakalpojumu regulésanu vérsti pasakumi.

Lidzdalibas ekonomika ir labs piemérs tam, ka tehnologiju iespéjas loti isa
laika posma var rosinat tadu jaunu pakalpojumu snieg$anas modelu attistibu,
kadi iepriek$ nav pastavéjusi un neatbilst tradicionalajiem un pazistamajiem
pakalpojumu snieganas un darjjumu modeliem. Tapat lidzdalibas ekonomikas
piemérs ilustré gratibas, ar ko dalibvalstim un ES var nakties saskarties jaunu,
komplicétu digitalu parrobezu pakalpojumu regulé$ana. Tapéc secindjumi,
kas izdariti par lidzdalibas ekonomikas pakalpojumiem un tiem piemérojamo
reguléjumu var biit noderigi ari attieciba uz citiem digitaliem pakalpojumiem.

Promocijas darba merkis ir noteikt, vai un kada méra lidzdalibas eko-
nomikas pakalpojumi, to sniedzéji un sanéméji var palauties uz pakalpojumu
sniegSanas brivibu, kas nostiprinata LESD, Pakalpojumu direktiva un Direktiva
2000/31. Sa mérka sasnieg3anai izvirziti $adi promocijas darba uzdevumi:



1) noteikt, kadi pakalpojumi ir uzskatami par lidzdalibas ekonomikas
pakalpojumiem, taja skaita konkretizét kritérijus, péc kuriem identificét
lidzdalibas ekonomikas pakalpojumus, ka ari noteikt, kade] $adi pakal-
pojumi ir regulégjami un iemeslus, kas padara lidzdalibas ekonomikas
pakalpojumus par sarezgiti reguléjamiem;

2) aplukot, kadi ir izplatitakie likumdevéju istenotie pasakumi, kas lidz
$im veikti, lai regulétu lidzdalibas ekonomikas pakalpojumus dalibval-
stu (t. sk. Latvijas limeni) un ES limeni, ka ari lidzdalibas ekonomikas
pakalpojumu pasregulaciju;

3) noteikt tiesibu apjomu, ko pakalpojumiem, pakalpojumu sniedzéjiem
un sanémeéjiem paredz pakalpojumu snieg$anas briviba vairakos lime-
nos — visparéja (kas izriet no LESD un Pakalpojumu direktivas) un
specialaja, kas saskana ar Direktivu 2000/31 attiecinams uz informacijas
sabiedribas pakalpojumiem un informacijas sabiedribas pakalpoju-
miem, kas klasificéjami par starpnieku pakalpojumiem;

4) novertét, vai lidzdalibas ekonomikas pakalpojumu var tikt kvalificéti par
pakalpojumiem LESD un Pakalpojumu direktivas izpratné, ka ari par
informacijas sabiedribas pakalpojumiem un starpnieku pakalpojumiem
(konkrétak, glabasanas pakalpojumiem) Direktivas 2000/31 izpratné,
novértéjuma jo ipasi nemot véra EST judikataras atzinas par tadiem
lidzdalibas ekonomikas pakalpojumiem ka Airbnb un Uber;

5) analizét EST judikattira nostiprinato Uber testu, ta elementus un sekas,
ko rada ta piemeérosana lidzdalibas ekonomikas pakalpojumiem;

6) salidzinat Digitalo pakalpojumu akta priekslikumu ar Direktivu 2000/31
un novértét, vai un kada méra Digitalo pakalpojumu akts ietekmés
lidzdalibas ekonomikas platformu darbibu.

Promocijas darbs ir strukturéts piecas nodalas. Pirmaja nodala ir skaid-
rots lidzdalibas ekonomikas fenomens, ta darbibas principi, ka ari salidzinati
dazadi jédzieni, kas gan starptautiska, gan nacionala limeni tiek izmantoti, lai
apzimétu $o fenomenu. Piedavats Latvija izmantot jédzienu “lidzdalibas eko-
nomika” Lai skaidrotu lidzdalibas ekonomikas darbibas modeli, darba tuvak
aplakotas zinamakas lidzdalibas ekonomikas platformas — Airbnb, Uber, ka ari
Latvija pazistama Bolt platforma. Lai sniegtu prieksstatu par iemesliem, kapéc
jautajums par lidzdalibas ekonomikas pakalpojumu regulésanu ir aktuals, $aja
nodala aplukotas ari lidzdalibas ekonomikas prieksrocibas, ka ari trakumi un
riski, un lidz $im istenotas dalibvalstu un ES pieejas $o risku ierobezo$anai.
Aplikota arl pasregulacija ka viens no risinajumiem lidzdalibas ekonomikas
risku novérsanai.

Darba turpmakas tris nodalas péta konkrétu ES tiesibu aktu un tajos pare-
dzéto pakalpojumu snieg$anas brivibas garantiju pieméro$anu un attiecinamibu
uz lidzdalibas ekonomikas pakalpojumiem. Pakalpojumu snieg$anas brivibas
garantijas var izdalit vairakos limenos: 1) visparigais limenis, kas izriet no LESD
un Pakalpojumu direktivas un ir attiecinams uz visiem pakalpojumu veidiem;



2) garantijas, kas attiecas uz informacijas sabiedribas pakalpojumiem, un no-
stiprinatas Direktiva 2000/31; 3) garantijas, kas Direktiva 2000/31 papildus no-
teiktas informacijas sabiedribas pakalpojumiem, kas ir starpnieku pakalpojumi.
Katram no $iem limeniem veltita sava atsevi$ka promocijas darba nodala.

Darba otraja nodala identificétas pakalpojumu snieg$anas brivibas garan-
tijas, kas izriet no LESD un Pakalpojumu direktivas, skaidrojot pakalpojumu
sniedzéju un sanémeéju interesi palauties uz $im garantijam. Péc tam nodala
noteikti subjekti un pakalpojumi (ekonomiskas aktivitates), ko aizsarga pa-
kalpojumu snieg$anas briviba, ka ari vértéts, vai un ka lidzdalibas ekonomika
iesaistitas personas var palauties uz §im garantijam.

Darba tre$aja nodala skaidrotas garantijas, ko papildus visparigajam pakal-
pojumu snieg$anas brivibas garantijam informacijas sabiedribas pakalpojumiem
paredz Direktiva 2000/31. Proti, skaidrots, ka Direktiva 2000/31 paredzéta ko-
ordinéta joma un Ipasa pakalpojumu sniegsanas brivibas ierobezosanas kartiba
stiprina informacijas sabiedribas pakalpojumu snieg$anas brivibu. Péc tam
$aja nodala noteikti subjekti, kas var klasificéties par informacijas sabiedribas
pakalpojumu sniedzéjiem, tai skaita analizéjot kritérijus, péc kuriem veicama
$ada klasificésana, bet péc tam parbaudita lidzdalibas ekonomikas pakalpojumu
iespéjama klasificé$ana par informacijas sabiedribas pakalpojumiem. Ievérojot
to, ka EST judikatara sarezgitiem digitaliem pakalpojumiem izvirzitas papildus
prasibas, lai tie varétu tikt klasificéti par informacijas sabiedribas pakalpoju-
miem (ta saucamais Uber tests), minétais izvértéjums veikts, analizéjot EST
atzinas lieta C-434/15 Asociacion Profesional Elite Taxi, lieta C-390/18 Airbnb
Ireland un lieta C-62/19 Star Taxi App.

Darba ceturta nodala apskata nakamo pakalpojumu sniegSanas brivibas
aizsardzibas limeni - papildus garantijas, kas Direktiva 2000/31 paredzétas
informacijas sabiedribas pakalpojumiem, kas var tikt klasificéti ka starpnieku
pakalpojumi. Proti, $aja nodala tuvak aplukoti un skaidroti starpnieku pakalpo-
jumu sniedzéju atbildibas ierobezojumi par uzglabato un/vai parraidito infor-
maciju, ka arl visparéjas parraudzidanas saistibu noteikSanas aizliegums. Lidzigi
ka ieprieks$éjas nodalas, arl $aja nodala skaidrots, kuri subjekti var palauties
uz minétajam garantijam, ka ari vértéta lidzdalibas ekonomikas pakalpojumu
klasificésana par starpnieku pakalpojumiem.

Darba piektaja nodala, tuvak aplakots EK priekslikums Digitalo pakal-
pojumu aktam (darba izstrades laika vél tikai notika Digitalo pakalpojumu
akta saskano$anas procedura, tapéc darba analizéts EK izstradatais projekts;
2022. gada julija péc politiskas vienoSanas panak$anas EP apstiprinaja aktu
pirmaja lasijuma, akts vél jaapstiprina Padomei), ievérojot to, ka Direktivas
2000/31 12.-15. pantu, kas paredz darba ceturtaja nodala aplakotas papildus
garantijas starpnieku pakalpojumu sniedzgéjiem, ir paredzéts parskatit un aizstat.
Saja nodala skaidrota Digitalo pakalpojumu akta nepiecieamiba, sniegts par-
skats par butiskakajam izmainam, ko paredzés §is akts. Tapat $aja nodala veikts
Digitalo pakalpojumu akta salidzinajums ar Direktivu 2000/31, skaidrojot,



kadas izmainas skars starpnieku pakalpojumu sniedzéju atbildibas reguléjumu,
starpnieku pakalpojumu sniedzéju atbrivojumu no visparéjas uzraudzibas
pienakuma. Tostarp $aja nodala parbaudits, vai starpnieku pakalpojumu snie-
dzgjiem Digitalo pakalpojumu akta papildus noteiktie pienakumi ir atkap$anas
no visparéjas parraudzibas pienakuma noteik§anas aizlieguma. Nodalas noslé-
guma vértéta Digitalo pakalpojumu akta ietekme uz lidzdalibas ekonomikas
pakalpojumiem, parbaudot, vai lidzdalibas ekonomikas platformas bus Digitalo
pakalpojumu akta adresati, kadas starpnieku pakalpojumu sniedzéju garantijas
akts paredzés un vai lidzdalibas ekonomikas platformas ietekmés tiessaistes
platformam paredzétie pienakumi.

Promocijas darba izstradé izmantotas $adas tiesibu zinatné ierastas pétisa-
nas metodes. Analitiska metode izmantota, lai izpétitu EST lietas un izdaritu
secinajumus par EST judikattiras atzinam, darba veikta analize ir secinajumu,
vértéjumu un priekslikumu pamats. Salidzino$a metode izmantota, salidzinot
EST spriedumos izdaritos secinajumus par Direktivas 2000/31 piemeérosanu
attieciba uz atSkirigiem pakalpojumiem, ka ari salidzinot Direktivu 2000/31 ar
priekslikumu Digitalo pakalpojumu aktam. Vésturiska metode izmantota, pétot
lidzdalibas ekonomikas pakalpojumu attistibu, vértéjot vésturiskos apstaklus un
apsvérumus Direktivas 2000/31 pienems$anai, ka arj, lai raksturotu ES virzibu uz
noteiktam likumdog$anas aktivitatém digitalo pakalpojumu regulésana. Induktiva
metode izmantota, lai visparinatu konkrétos EST spriedumos par pakalpojumu
snieg8anas brivibas garantijam izdaritos secindjumus un attiecinatu tos ne tikai
uz konkrétiem attiecigaja lieta aplakotajiem pakalpojumiem, bet ari uz citiem
pakalpojumiem. Deduktiva metode izmantota, lai konkretizétu un attiecinatu
visparigus secinajumus par pakalpojumu snieg$anas brivibas garantijam uz lidz-
dalibas ekonomikas pakalpojumiem. Empiriska pétniecibas metode izmantota
EST spriedumu izpétei un tiesibu zinatnieku tekstu analizei.

Promocijas darba izmantotas literatiiras apjomu ietekméjis tas, ka lidzdali-
bas ekonomikas fenomens pats par sevi ir salidzinosi jauns, ka ari tas, ka tiesibu
jautajumi, kas pétiti §a darba ietvaros, ES limeni aktualizéjusas tikai pédéjo 5-7
gadu laika. Turklat jaatzimé, ka Latvija lidzdalibas ekonomikai, lai arl Latvija
aktivi darbojas vairakas lidzdalibas ekonomikas platformas, pastiprinata tiesibu
zinatnieku interese tomér nav pievérsta, lidz ar to latviesu valoda pieejamo
avotu apjoms ir ierobezots.

Ievérojot to, ka promocijas darba pétamajai témai ir ES tiesibu dimen-
sija, darba ka avoti un pétjjuma priek$mets izmantoti ES tiesibu akti (LESD,
Pakalpojumu direktiva, Direktiva 2000/31 u.c.), ka ari EST judikatara par
pakalpojumu sniegsanas brivibu visparigi un par Direktivu 2000/31, autorei iz-
pétot visus par $o direktivu pieejamos vairak neka 20 EST spriedumus. Darba ir
plasi izmantoti ari ES tiesibu aktu izstrades skaidrojumi un ES institaciju veikti
pétijumi pirms normativo aktu piepemsanas (pieméram, Eiropas sadarbigas
ekonomikas programma) un normativo aktu ietekmes izvértésanai (pieméram,
zinojumi par Direktivas 2000/31 pieméro$anu).
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Promocijas darba ir izmantoti arvalstu juridiska literatGra gan par visparigam
pakalpojumu snieg8anas brivibas garantijam, no kuriem nozimigakie ir prof. C.
Barnard vairaki darbi, ka ari LESD komentari, ko sastadijusi M. Kellerbauer,
M. Klamert un J. Tomkin. Tapat autore darba izmantojusi komentarus par
Direktivu 2000/31, no kuriem nozimigakie ir A. R. Lodder un A. D. Murray
e-komercijas regulégjuma komentari un R. Schultze un D. Staudenmayer ES
digitalo tiesibu komentari. Lidzdalibas ekonomikas pakalpojumu juridiskai
analizei lidz $im Ipasi nopietni ir pievérsies V. Hatzopoulos, ka ari M. Inglese,
kuru publikacijas analizétas promocijas darba. Ta¢u promocijas darba izman-
totas arl publikacijas un analize par konkrétiem EST spriedumiem saistiba ar
lidzdalibas ekonomikas pakalpojumiem, ko sagatavojusi A. Chapuis-Doppler,
V. Delhomme, A. de Franceschi, I. Domurath, R. Ducato, M. S. Ferro, L. Hou,
S. Natile, T. Rodriguez de las Heras Ballell, M. Y. Schaub, P. van Cleyenbreugel
u.c. autori.

Promocijas darba izstrades laika saistiba ar pétijumu tapusas vairakas
promocijas darba autores publikacijas, kuras izdaritas atzinas un secinajumi,
ka ari atseviski fragmenti ietverti promocijas darba:

1) Kalnina V. Eiropas Savienibas Tiesas atzinas lieta C-434/14 Asociacion
Profesional Elite Taxi pret Uber Systems Spain SL. No Centralas un
Austrumeiropas juridiskas tradicijas un juridiskas identitates jautajumi.
Latvijas Universitates 76. starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2018, 221.-227. lpp.

2) Kalnina V. Kopbrauksanas regulésana — valsts kompetence. Redakcijas
sleja. Jurista Vards, 2018. gada 13. februaris, Nr. 7 (1013), 2. Ipp.

3) Kalnina V. Pakalpojumu sniedzgji lidzdalibas ekonomika. Jurista Vards,
2019. gada 2. julijs, Nr. 26 (1084), 24.-30. Ipp.

4) Kalnina V. A smart approach to regulating sharing economy services (lat.
val. - “Gudra pieeja lidzdalibas ekonomikas pakalpojumu regulésa-
nai”). Gram: 7" International Conference of PhD Students and Young
Researchers “Law 2.0: New Methods, New Laws”. Conference papers.
Vilnius: Vilniaus universiteto leidykla, 2019.

5) Kalnina V. Lidzdalibas ekonomikas riski ka pamats pakalpojumu
sniegSanas brivibas ierobezo$anai. No Satversmé nostiprinato vértibu
aizsardziba: dazadu tiesibu nozaru perspektiva. Latvijas Universitates
77. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU
Akadémiskais apgads, 2019, 365.-371. lpp.

6) Kalnina V. Ka Airbnb atskiras no Uber. EST secinajumi lieta C-390/18
Airbnb. No: Starptautisko un Eiropas Savienibas tiesibu piemérosana
nacionalajas tiesas. Latvijas Universitates 78. starptautiskas zinatniskas
konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2020, 41.-
48. lpp.
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7) Kalnina V. Pasreguléjums digitalaja vidé ka alternativa valsts noteiktam
reguléjumam. Jurista Vards, 2019. gada 2. jalijs, Nr. 26 (1084), 24.-
30. lpp.

8) Kalnina V. Ka darbojas aizliegums starpnieku pakalpojumu sniedzéjiem
uzlikt visparéjas parraudzibas pienakumu. EST judikatiiras analize.
Jurista Vards, 2020. gada 15. septembris, Nr. 37 (1147).

9) Kalnina V. Subjekti, kuri var atsaukties uz pakalpojumu snieg$anas
brivibu lidzdalibas ekonomika. No: Tiesibu zinatnes uzdevumi, nozime
un nakotne tiesibu sistémas I. Latvijas Universitates Juridiskas fakulta-
tes 7. starptautiska zinatniskas konferences rakstu krajums. Riga: LU
Akadémiskais apgads, 2019, 320.-328. lpp.

10) Kalnina V. Ka izturét Uber testu. EST secinajumi lieta C-62/19 Star
Taxi App. No: Tiesibas un tiesiska vide mainigos apstaklos. Latvijas
Universitates 70. straptautiskas zinatniskas konferences rakstu krajums.
Riga: LU Akadémiskais apgads, 2021.

11) Kalnina V. Liability of Intermediary Service Providers in the Digital
Services Act (lat. val. - “Starpnieku pakalpojumu sniedzéju atbildiba
Digitalo pakalpojumu akta”). (akceptéts publicésanai LU JF 8. starptau-
tiska zinatniskas konferences rakstu krajuma, 2022).

Promocijas darba témas aktualizé$anai Latvija autore ka redaktore organizé-
jusi zurnala “Jurista Vards” tematisko numuru, kas veltits lidzdalibas ekonomi-
kai. Tematiskais numurs iznacis 2019. gada 2. jalija (Nr. 26 (1084)).

Promocijas darba izstrades laika 2020. gada autore Latvijas Republikas
Tieslietu ministrija sagatavojusi pétijumu “Pakalpojumu sniedzé&ju interneta tie-
sibas un pienakumi. Eiropas Savienibas Tiesas prakses apkopojums par Eiropas
Parlamenta un Padomes 2000. gada 8. janija direktivu 2000/31/EK par infor-
macijas sabiedribas pakalpojumu tiesiskiem aspektiem, jo ipasi elektronisko
no 2003. lidz 2019. gadam’, kura pétiti 23 EST minétaja laika perioda pienemtie
spriedumi. Saja pétijuma izdaritie secinajumi izmantoti promocijas darba 3. un
4. nodala par Direktiva 2000/31 paredzétajam informacijas sabiedribas pakalpo-
jumu snieg$anas brivibas garantijam.

Par promocijas darba tému nolasiti vairaki referati konferencés:

1) Latvijas Universitates 76. starptautiska zinatniska konferencé (Riga,
Latvija) sekcija “Starptautisko publisko un Eiropas Savienibas tiesibu
aktualie problémjautajumi” 2018. gada 2. februari nolasits referats
“Eiropas Savieniba Tiesas atzinas “Uber” lietas”;

2) Latvijas Universitates 77. starptautiska zinatniska konferencé (Riga,
Latvija) sekcija “Starptautisko publisko un Eiropas Savienibas tiesibu
aktualie problémjautdjumi” 2019. gada 27. februari nolasits referats
“Lidzdalibas ekonomika - regulét vai neregulét’;

3) Starptautiskaja konferencé “International Network of Doctoral Students
in Law 7th International Conference of PhD Students and Young
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4)

5)

6)

7)

8)

Researchers “LAW 2.0: New Methods, New Laws™ (Vilna, Lietuva) 2019.
gada 25. aprili, nolasits referats “A smart approach to regulating sharing
economy services” (lat. val. - “Gudra pieeja lidzdalibas ekonomikas
pakalpojumu regulésanai”);

Latvijas Universitates Juridiskas fakultates 7. starptautiskaja zinatniskaja
konferencé (Riga, Latvija) 2019. gada 16.-18. oktobri prezentéts stenda
referats “Subjekti, kuri var atsaukties uz pakalpojumu sniegsanas bri-
vibu lidzdalibas ekonomika”;

Latvijas Universitates 78. starptautiskas zinatniskas konferences sekcija
“Starptautiskas publiskas tiesibas un Eiropas Savienibas tiesibas” (Riga,
Latvija) 2020. gada 13. februari nolasits referats “Ka Airbnb atskiras no
Uber. EST secinajumi lieta C-390/18 Airbnb.’;

Latvijas Universitates 79. starptautiskas zinatniskas konferences sekcija
“Starptautisko un Eiropas Savienibas tiesibu sekcija’ (Riga, Latvija)
2021. gada 5. februari nolasits referats “Ka izturét Uber testu: EST
secinajumi lieta C-62/19 Star Taxi App”;

Burgundijas Universitates starptautiskaja FORTHEM studentu kon-
ferencé “Europe Today and Tomorrow” (Dziona, Francija) 2021. gada
5. maija nolasits referats “Balance of rights and obligations of sharing
economy service providers in the EU law” (lat. val. - “Lidzdalibas eko-
nomikas pakalpojumu sniedzéju tiesibu un pienakumu lidzsvars ES
tiesibas”);

Latvijas Universitates Juridiskas fakultates 8. starptautiskaja zinatniskaja
konferencé “Jauna tiesiska realitate: izaicinajumi un risinajumi” (Riga,
Latvija) 2021. gada 22. oktobri nolasits referats “Liability of Intermediary
Service Providers in the Digital Services Act” (lat. val. - “Starpnieku
pakalpojumu sniedzéju atbildiba Digitalo pakalpojumu akta”).
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1. PAKALPOJUMI LIDZDALIBAS EKONOMIKA

Dali$anas ar saviem resursiem, kas ir lidzdalibas ekonomikas pamata, pati
par sevi nav nekas jauns - cilveki to ir darijusi ieprieks, bet tas ir noticis maza-
kos apmeéros un $auraka loka, pieméram, gimenes, draugu vai kaiminu starpa
(Peterka et. al., 2018). Lidzdalibas ekonomika ar saviem resursiem lauj dalities
plasak un vairak, ne tikai savas pilsétas vai valsts ietvaros, bet visas pasaules
meéroga, iegustot piekluvi gan dzivojamam platibam un transportlidzekliem
citas valstis, gan ari citiem pakalpojumiem no citadak pavisam nepazistamiem
cilvékiem (Domurath, 2018).

Lidzdalibas ekonomikas modela attistibu ir veicinajusi vairaki apstakli.
Pirmkart, tehnologiju iespéjas, kas pieejamas, pateicoties ceturtajai industrialajai
revoltcijai, ka “lietu internets” (anglu val. - Internet of Things), kas lauj attalinati
iegat informaciju no viediericém, atrs 4G un 5G internets, datu uzglabasana
“makont’, liela apjoma datu analize, robotika, viedierices, kas aprikotas ar
aplikacijam un GPS, drosi maksajumi un socialie mediji (Hatzopoulos, 2018).
Sis tehnologijas ir bijusas nepieciesamas apjomigu pakalpojumu sniedzéju un
sanéméju datu bazu izveidoSanai, darjjumu noslég$anas un maksajumu veik-
$anas dro$ibai un uzticibas stiprinasanai platformu lietotaju starpa (Makela
et. al., 2018). Otrkart, tradicionalo ekonomikas modelu problémas. Pieméram,
péc 2008. gada globalas ekonomiskas krizes cilvéki bija spiesti meklét viedus, ka
optimizét savus izdevumus un gat alternativus ienakumus (Hatzopoulos, 2018;
Peterka et. al., 2018). Treskart, nozime ir ar1 tadiem apstakliem ka urbanizacijai,
kas lauj veidot kritisko masu, sabiedribas vélmei iegut lielaku kontroli par savu
vajadzibu apmierinasanu, klimata parmainu jautagjumam, ka ari lielajam uzsva-
ram, ko sabiedriba pieskir ne tikai pakalpojumu un pre¢u sanemsanai, bet ari
ipasas pieredzes iegtiSanai (Hatzopoulos, 2018).

Lidzdalibas ekonomika joprojam ir attistibas stadija, un ta mainas gan
iesaistito personu vajadzibu un uzvedibas dél, gan ari valstu ricibas, pienemot
$adu pakalpojumu sniegsanu reguléjosus normativos aktus, dél. Minéto iemeslu
rezultata, ka arl tapéc, ka lidzdalibas ekonomikas modelis ir atskirigs no tra-
dicionalajiem ekonomikas modeliem, $a fenomena definé$ana un izpratne ir
apgrutinata. Tomér lidzdalibas ekonomikas un lidzdalibas ekonomikas pakalpo-
jumu jédzienu definésana ir butiska diskusija par $o pakalpojumu regulésanu, lai
varétu noteikt labako un piemérotako pieeju, ka arl nodro$inatu, ka reguléjuma
tvérums ir skaidrs un tas neatstaj kadu pakalpojumu dalu arpus likuma ietvara.
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1.1. Lidzdalibas ekonomikas un pakalpojumu jédziens un
piemeéri

Darba aplakoto ekonomikas fenomenu raksturo $adas galvenas pazimes.
Pirmkart, tris ekonomikas dalibnieki — starpniecibas platforma, pakalpojuma
sniedzéjs un pakalpojuma sanémeéjs. Otrkart, piekluve resursiem, nevis ipasum-
tiesibu pareja. Treskart, patérétaju iesaistiS$anas ne tikai pakalpojumu sanemsana,
bet ari to sniegSana.

Anglu valoda ir virkne ar jédzieniem, kas tiek izmantoti, lai apzimétu So
ekonomikas fenomenu. Visplasak lietotie jédzieni ir sharing economy (lat. val. -
daliSanas ekonomika), collaborative economy (lat. val. — sadarbiga vai sadarbibas
ekonomika), peer-to-peer economy (lat. val. — biedrinieku ekonomika), gig
economy (lat. val. - platformu ekonomika), on demand economy (lat. val. - pie-
prasijuma ekonomika). Principa visi $ie jédzieni tiek izmantoti viena un ta pasa
fenomena apzimésanai, tomér katram no tiem var bat arl savas nianses, kas
ierobezo vai papladina to darbibu loku, uz kuram §is jédziens attiecas.

Vienotas izpratnes par piemérotako jédzienu un to darbibu loku, ko tas
aptver, nav. Sadas vienotas izpratnes nav ari ES limeni ES instittciju starpa.
EK 2016. gada publiskoja “Eiropas sadarbigas ekonomikas programmu’, kura
izmantots jédziens collaborative economy (lat. val. - sadarbiga ekonomika).
Atbilstosi EK piedavatajai definicijai, sadarbigo ekonomiku raksturo tris pa-
kalpojumu snieg$ana iesaistiti subjekti — platforma, pakalpojuma sniedzgjs,
neatkarigi no ta tiesiska statusa, un pakalpojumu sanéméjs, kura statusam ari
nav nozimes, ka ari pakalpojuma sniegSana, kura parasti nenotiek ipasumtiesibu
maina (EK, 2016).

Savukart EP ir devis priek$roku jédzienam sharing economy (lat. val. - da-
lisanas ekonomika), ar ko tiek saprasta digitalo platformu vai portalu izmanto-
$ana, lai atvieglotu patérétaju piedaliSanos pakalpojumu snieg§ana un vieno$anas
procesu par pakalpojuma sanemsanu, tadéjadi mazinot to, ka dazadas materiali
noveértéjamas vértibas netiek pilniba izmantotas (Goudin, 2016).

Tiesibu zinatné un ekonomika anglu valoda visvairak izmantotais jédziens
ir sharing economy. Pret $o jédzienu ir vairaki iebildumi, jo atseviski autori to
sasaista ar altruistisku vélmi dalities ar saviem resursiem, nevis ar pelnas gasanu
(Goudin, 2016), kas ir raksturiga lielakajai dalai platformu un pakalpojumu
sniedzéju (Tehnopolis, 2018). Tomer biezi vien $is jédziens tapat tiek izmantots
ar atsauci par attiecigajiem iebildumiem, jo tas ir atpazistamaks (McKee et. al.,
2018).

Latvija darba aplukota ekonomikas fenomena apzimésanai tiek izmantoti
jédzieni, kas ir tulkojumi no anglu valodas ieprieks aplikotajiem jédzieniem -
lidzdalibas ekonomika, sadarbiga ekonomika, sadarbibas ekonomika, daliSanas
ekonomika, platformu ekonomika un gabaldarbu ekonomika. Latvija noteiktu
jédzienu izvéle parasti netiek pamatota, un nav bijusi diskusija par to, ko katrs
no Siem jédzieniem aptver un ka tie atskiras. T4, pieméram, 2019. gada 30. aprili
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Ministru kabinets apstiprinaja Ekonomikas ministrijas izstradato konceptualo
zinojumu “Par sadarbibas ekonomikas nozares pakalpojumu reguléjumu’, kura
izmantots jédziens “sadarbibas ekonomika’, bet $ada jédziena izvéle nav tikusi
pamatota. Ar sadarbibas ekonomiku zinojuma tiek saprasti uznémeéjdarbibas
modeli, kur uznémeéjdarbibas aktivitates atvieglo pakalpojuma koplietosana vai
sadarboganas vairakiem dalibniekiem, un kur ir iesaistiti tris dalibnieki — pakal-
pojumu sniedzgjs, lietotajs un starpnieks, kurs, izmantojot tiessaistes platformas,
mobilas lietotnes vai citus risinajumus, savieno pakalpojumu sniedzéju ar lieto-
taju. levérojot zinojuma ietvertas atsauces uz “Eiropas sadarbigas ekonomikas
programmu’, secinams, ka ar sadarbibas ekonomiku tiek saprasts tas pats, ko EK
apzimé ar sadarbigo ekonomiku (anglu val. - collaborative economy).

Autore darba izvéléjusies lietot jédzienu “lidzdalibas ekonomika’, ko pirmo
reizi $a ekonomikas fenomena apzimésanai izmantoja R. Kilis (2017). Autore
$o jédzienu izvélgjusies ka tulkojumu jédzienam collaborative economy. Izvéle
ir pamatota ar to, ka $is jédziens ir labskanigs un atspogulo $a jauna ekono-
mikas modela butisku iezimi - patérétaju lidzdarbosanos $aja ekonomika, ne
tikai patéréjot pakalpojumus, bet arl pasiem iesaistoties to snieg$ana. Lai ari
sadarbibas vai sadarbiga ekonomika ir burtiskaks tulkojums jédzienam collabo-
rative economy, nevis sadarbosanas, bet gan lidzdarbo$anas un iesaistiSanas ne
tikai pakalpojumu sanemsana, bet ari pakalpojumu snieg$ana ir §is ekonomikas
pamata. Nemot véra to, ka $is jédziens tiek izmantots ka tulkojums jédzienam
collaborative economy, tad arl ta izpratne ir tada pati. Proti, ar lidzdalibas eko-
nomiku autore darba ietvaros aptver tadu ekonomikas modeli, kura ir iesaistiti
tris dalibnieki (starpniecibas platforma, pakalpojuma sniedzéjs un pakalpojuma
sanéméjs), tiek nodrosinata piekluve resursiem, nevis ipasumtiesibu pareja
un notiek patérétaju iesaistiSanas ne tikai pakalpojumu sanemsana, bet ari to
snieg$ana, pakalpojumi var tikt sniegti par maksu vai bez maksas. Ievérojot to,
ka finansu pakalpojumi ir ipasi reguléta nozare, ta pat ka EK, ari autore darba
neapliko tadas platformas, kas darbojas finan$u pakalpojumu joma.

Zinamakie lidzdalibas ekonomikas pieméri ir Airbnb platforma, kas piedava
iespéju platformas lietotajiem publicét dzivojamo telpu ires sludinajumus, ka ari
Uber platforma, kas piedava iespéju ar platformas starpniecibu pasatit pasazieru
parvadajumu pakalpojumus. Abas platformas raksturo tas, ka tas nodrosina ti-
kai platformas (digitalu vidi) pakalpojumu sniedzé&ju un pakalpojumu sanéméju
save$anai un darijuma noslégsanai, bet izmitinasanas un pasazieru parvadajumu
pakalpojumus ar saviem resursiem nodro$ina personas, kas parasti ir fiziskas
personas.

No minétajam platformam Latvija darbojas tikai Airbnb, bet transporta
pakalpojumu joma darbojas Igaunijas Republika registrétas sabiedribas uzturéta
platforma Bolt. Si platforma atbilstosi tas lietosanas noteikumiem darbojas péc
lidziga modela, ka Uber, un ari ir uzskatama par lidzdalibas ekonomikas pakal-
pojumu sniedzéju.
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1.2. Lidzdalibas ekonomikas pakalpojumu regulésana

Lidzdalibas ekonomikai ir savas prieksrocibas un potencials. EK ir novérte-
jusi, ka $is ekonomikas modelis var sekmét konkurétspéju un izaugsmi, jo dod
iespéju privatpersonam piedavat pakalpojumus, sekmé jaunas nodarbinatibas
iespéjas, elastigu darba rezimu un jaunus ienakumu avotus. Savukart patéré-
tajiem pieejami jauni pakalpojumi, plasaks piedavajums un zemakas cenas.
Turklat $is ekonomikas modelis var veicinat saimniecisko aktivu koplietosanu
un resursu lietderigaku izmantosanu (EK, 2016).

No otras puses lidzdalibas ekonomikas modelis ta iemesla dél, ka tas at-
gkiras no tradicionaliem pakalpojumu sniegSanas modeliem un tam ir grati
piemérot esoSo tiesisko reguléjumu, ir saistits ar vairakiem nopietniem ris-
kiem. Pirmkart, lidzdalibas ekonomika pastav patérétaju tiesibu aizsardzibas
riski, jo pakalpojumu snieg$ana iesaistas patérétaji un tapéc nav konstatéjama
vajaka, aizsargajama puse (Hatzopoulos, 2017). Otrkart, lidzdalibas ekonomika
pastav nodarbinato tiesibu aizsardzibas riski, jo pakalpojumus ar platformu
starpniecibu un noteikta zina ari platformu laba sniedz personas, kuras parasti
neatrodas darba tiesiskajas attiecibas ar platformu vai kadu citu (EK, 2016). Ja
personai tas ir vienigais ienakumu gasanas avots, tad ta ir mazak aizsargata,
neka personas, kas ir darbinieki. Treskart, pastav nodoklu administré$anas riski,
jo lidzdalibas ekonomikas modeli pastav gratibas noteikt ar nodokli apliekamo
objektu (Petropoulos, 2017). Papildus minétajiem riskiem pastav arl personas
datu aizsardzibas riski, konkurences riski (Racko, 2019), diskriminacijas riski
attieciba uz piekluvi pakalpojumiem vai pakalpojumu snieg$anai (The Guardian,
2022), atbildibas riski.

Pieejas minéto risku mazinasanai un novérsanai ir dazadas. ES limeni tiesi
ir EK “Eiropas sadarbigas ekonomikas programma’, kas ir ieteikuma tiesibu
instruments. Si programma ir kritizéta ka parak pasiva pieeja lidzdalibas ekono-
mikas regulé$anai (EESC, 2016), tomér nekadas jaunas iniciativas nav sekojusas.
No otras puses, ta ka lidzdalibas ekonomikas pakalpojumu snieg§ana butiska
nozime ir digitalajam platformam, tas ietilpst Digitalaja vienotaja tirga. Tapéc
lidzdalibas ekonomikas pakalpojumus skar EK likumdosanas iniciativas, kas ir
Digitala vienota tirgus stratégijas (EK, 2015) ietvaros ir virzitas attieciba uz par-
robezu e-komerciju, patérétaju tiesibu aizsardzibu, precu piegadi u.c. Pieméram,
uz lidzdalibas ekonomikas platformam ir attiecinamas Eiropas Parlamenta
un Padomes 2019. gada 20. jinija Regulas Nr. 2019/1150 par taisniguma un
parredzamibas veicinasanu komercialajiem lietotajiem paredzétos tie$saistes
starpniecibas pakalpojumos 2. panta 2. punkta paredzétas prasibas nodrosinat
skaidrus platformas lieto$anas noteikumus, ka ari iek$éjas sudzibu izskati$anas
sistémas ievieSanu.

Dalibvalstis lidzdalibas ekonomikas pakalpojumu regulésanai ir piegajusas
dazadi, kas lielakoties saistits ar katras konkrétas dalibvalsts situaciju un politikas
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aktualitatém. Ta Latvijas pieeja lidzdalibas ekonomikas pakalpojumu regulésanai
ir diezgan pasiva un sadrumstalota, turklat tikai pasazieru parvadajumu pakal-
pojumu joma. Latvija 2017. un 2019. gada ir veikti grozijumi Autoparvadajumu
likuma, ka ari pienemti Ministru kabineta 2019. gada 27. augusta noteikumi
Nr. 389 “Noteikumi par pasazieru komercparvadajumiem ar vieglo automobili’,
kas paredz prasibas, kas jaievéro personam, kas vélas sniegt pasazieru parvada-
jumu pakalpojumus ar Bolt vai lidzigu platformu starpniecibu.

Ari Igaunija 2017. gada pienéma ta saukto “Uber reguléjumu’, paredzot
prasibas pakalpojumu sniegSanai ar $adu platformu starpniecibu (Sharing and
Caring Cost Action CA16121, 2018). Tac¢u papildus tam Igaunija 2018. gada
janvari spéka stajas Vienkar$otais uznémeéjdarbibas ienakuma nodokla likums
(Riigikogu, 2018), kas paredz vienkar$otu privatas personas neregulari sniegtu
pakalpojumu aplik$anu ar nodokliem, kas ir attiecinams ne tikai uz pasazieru
parvadajumiem, bet uz jebkadiem lidzdalibas ekonomikas pakalpojumiem.

Vacijas izvélétaja pieeja lidzdalibas ekonomikas regulésanai ir saistita ar
lidzdalibas ekonomikas risku, pieméram, neregistrétas nodarbinatibas un kon-
kurences risku ierobezosanu (Sharing and Caring Cost Action CA16121, 2018),
ka ari reagé$anu uz majoklu pieejamibas jautajumu un vides aizsardzibas mérku
sasniegdanu. Ta, pieméram, Berliné ir aizliegta istermina ire bez iepriekséjas
atlaujas sanemsanas, ka ari istermina ires termins ir ierobezots lidz 90 dienam
gada (Berliner Vorschriften- und Rechtsprechungsdatenbank, 2018). Savukart
transporta pakalpojumu joma ir pienemts Federalais automasinu koplietosa-
nas likums (Bundesministerium der Justiz, 2017), kura mérkis ir veicinat $adu
pakalpojumu izmantos$anu, lai samazinatu motirizéta privata transporta kaitigo
ietekmi uz klimatu un vidi.

Ta ka lidzdalibas ekonomikas pakalpojumu snieg$anai ir butiski nodrosinat
pakalpojumu kvalitati un drosus darijumus, tiesiska reguléjuma neesamibas un
sadrumstalotibas apstaklos ta nodro$inasana butiska loma ir pasreguléjumam.
Pagreguléjums ir pasakumi, ko platformas pasas veic pakalpojumu sniedzéju
un sanéméju parbaudei un pakalpojumu kvalitates kontrolei. Galvenais no
pasregulacijas mehanismiem, ir iekséjas novérté$anas sistémas, kuras risina
uzticibas problému un platformas lietotajiem lauj iegat precizaku informaciju
par pakalpojumu (Hou, 2018). Ieks$éjas novértéSanas sistémas lauj sasniegt
vairakus meérkus, kas vérsti uz drosas pakalpojumu snieg$anas un sanemsanas
vides izveidoSanu - regulét pakalpojumu precu kvalitati, sniegt ($kietami) uz-
ticamu informaciju par pakalpojumu sniedzéjiem un precu tirgotajiem, ka ari
nodrosinat informacijas ieguvi pakalpojumu snieg$anas vai precu tirdzniecibas
noteikumu parkapumu konstatésanai, uz $adas informacijas pamata veicot uz
parkapuma novér$anu veérstus pasakumus (Kalnina, 2019).

Lai ari lidzdalibas ekonomika iek$éjas novértésanas sistémas veiksmigi lauj
pakalpojumu sniedzéjiem un sanéméjiem gut parliecibu vienam par otru un
to, ka pakalpojumi ir kvalitativi un uzticami (Davidson et.al., 2018), ir vairaki
iemesli, kuru dé] pasreguléjums nebutu pielaujams ka vienigais risinajums.
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Pirmkart, novértésanas sistémas nav iespéjams nodrosinat pilnigu objektivitati,
kas ir saistits gan ar centiem par katru cenu iegt labaku novértéjumu, gan
ar ar cilvéciskiem faktoriem (Kalnina, 2019). Otrkart, lidzdalibas ekonomikas
platformas nav pietiekami attistiti mehanismi, kas personai lautu atjaunot savu
novértéjumu zema novértéjuma gadijuma (Redihna et.al., 2018). Tre$kart, pastav
risks, ka pasreguléjuma sistémas var padarit lidzdalibas ekonomikas platformas
par pasreguléjosiem oligopoliem, kas atrodas arpus jebkadiem parraudzibas
mehanismiem, ir necaurspidigi un ilgtermina drizak kalpo platformu interesu
sasnieg$anai, nevis to lietotdju intere$u nodro$inasanai (Davidson et.al., 2018).
Lai ari §1s problémas vismaz daléji var novérst, parskatot novérté$anas sistému
darbibu, uzlabojot algoritmus un ievie$ot jaunus pasakumus iek$éjo noveértésa-
nas sistému ietvaros, tas nelaus mazinat platformu ietekmi uz pasregulé$anas
sistémam, tapéc pilniga lidzdalibas ekonomikas pakalpojumu pasregulacija tiek
vértéta ka neiespé&jama un nepielaujama (Kalnina, 2019). Tacu ka labaka pieeja
tiek uzskatita paSreguléjuma un normativa reguléjuma kombinésana (Davidson
et.al., 2018; Hatzopoulos, 2018).

Lidzdalibas ekonomikas pakalpojumu regulésanas izaicinajumi nav saistiti
tikai ar $§a pakalpojumu sniegSanas modela Ipatnibam, nepiecieSamibu atrast
lidzsvaru starp risku mazinasanu vai novér$anu no vienas puses un $o pakal-
pojumu attistibai labvéligas vides izveido$anu no otras puses, un parak atskiriga
un sadrumstalota dalibvalstu tiesiska reguléjuma novérSanu. Dalibvalstim, iste-
nojot lidzdalibas ekonomikas pakalpojumu regulésanas pasakumus, janem véra
arl ekonomiskas pamatbrivibas, jo Sie pakalpojumi, to sniedzéji un sanéméji
parvietojas pari dalibvalstu robezam. Pakalpojumu snieg$anas briviba paredz
dazadas garantijas pakalpojumu sniedzéjiem un sanéméjiem, kas dalibvalstim
ir jarespekte.
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2. VISPARIGAS PAKALPOJUMU SNIEGSANAS
BRIVIBAS GARANTIJAS

Pakalpojumu snieganas briviba ir viena no ¢etram ES ekonomiskajam pa-
matbrivibam, kuras veido ES ieksgja tirgus kodolu (Gailitis, 2017). Musdienas
pakalpojumu snieg$anas briviba ir kluvusi loti nozimiga, jo Sobrid dzivojam
“pakalpojumu sabiedriba” (Hatzopoulos, 2012), kur pakalpojumi veido divas
treSdalas no ES ekonomikas un generé 90 % no visam jaunajam darba vietam
(EK, 2017).

Pakalpojumu snieg$anas briviba ir nostiprinata LESD 56.-62. panta, liberali-
z&jot pakalpojumu tirgu, aizliedzot dalibvalstim noteikt ierobezojumu pakalpo-
jumu brivai apritei ES ietvaros (Blanke et. al., 2021). Papildus tam pakalpojumu
snieg$anas briviba ir reguléta ari Pakalpojumu direktiva, kuras mérkis ir veicinat
pakalpojumu tirgus liberalizaciju (Barnard, 2016).

Ta ka lidzdalibas ekonomika balstas uz pakalpojumu snieg$anu, ka ari $ie
pakalpojumi var saturét parrobezu elementu, personam, kas iesaistas lidzdalibas
ekonomika, ir aktualas pakalpojumu sniegSanas brivibas garantijas.

2.1. Pakalpojumu sniegSanas brivibas garantijas, kas izriet no
LESD un Pakalpojumu direktivas

LESD 56. pants paredz, ka ES ir aizliegti pakalpojumu snieg$anas brivibas
ierobezojumi to dalibvalstu pilsoniem, kas veic uznéméjdarbibu kada dalibvalsti,
bet sniedz pakalpojumus citas dalibvalsts personai. Pirmkart, tas nozimé tiesi-
bas personam parvietoties pakalpojumu sniegsanas vai sanemsanas vajadzibam,
tostarp ieklit un uzturéties cita dalibvalsti siem mérkiem (Kalmert, 2019). Sis
tiesibas vairak ir attiecinamas uz fiziskam personam, kuras faktiski veic par-
vieto$anos par dalibvalstu robezam (tostarp ari juridisko personu parstavji, kas
parvietojas pakalpojumu sniegsanas/sanemsanas vajadzibam). Tacu ari pakalpo-
jumu sniedzé&jiem - juridiskam personam - pakalpojumu snieg$anas vajadzibam
ir svarigi, lai to parstavji (fiziskas personas) vai klienti varétu parvietoties pari
dalibvalstu robezam ES ietvaros. Otrkart, pakalpojumu snieg$anas briviba ietver
tiesibas pieklut citas dalibvalsts pakalpojumu tirgum, kas ir batiskaka un apjoma
zina lielaka pakalpojumu snieg$anas brivibas garantiju dala (Cuyvers, 2017). Si
pakalpojumu snieg$anas brivibas dimensija visbiezak tiek aplikota no citas per-
spektivas — aizlieguma dalibvalstim noteikt ierobeZojumus personam no vienas
dalibvalsts sniegt pakalpojumus cita dalibvalsti (Aleho et. al., 2004). Proti, pa-
kalpojumu sniegSanas briviba garanté tiesibas pari robezai cita dalibvalsti veikt
saimniecisko darbibu uz tadiem pasiem noteikumiem, ko attieciga valsts paredz
saviem pilsoniem vai registrétajam juridiskajam personam (Breitenmoser, 1996).
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LESD nostiprinatas pakalpojumu snieg$anas brivibas garantijas, neskatoties
uz LESD 56. panta formulé&jumu, nav attiecinamas tikai uz pakalpojumu sniedzé-
jiem, bet ari uz pakalpojumu sanéméjiem (Kalmert et. al., 2019; Barnard, 2013).
Turklat, pakalpojumu snieg$anas brivibas un citu ekonomisko pamatbrivibu
konteksta ir pierasts runat drizak par dalibvalstu noteiktiem ierobezojumiem un
to pielaujamibu, tomér no pakalpojumu sniedz&ju un sanémeéju puses tie drizak
ir dalibvalstu ricibas brivibas ierobezojumi, kas pakalpojumu tirga iesaistitas
personas pasarga no neatbilstosam, nesamérigam un pakalpojumu apriti apgra-
tino$am prasibam un ierobezojumiem. Tadéjadi var uzskatit, ka pakalpojumu
sniedz&jiem un sanéméjiem pakalpojumu sniegsanas briviba nodrosina to, ka,
sanemot vai sniedzot pakalpojumus cita dalibvalsti, tiem netiks piemérotas
prasibas, kas $adu pakalpojumu snieg$anai vai sanemsanai netiek paredzétas o
personu mitnes vai registracijas valsti. Bet gadijuma, ja $adas papildus prasibas
vai ierobezojumi bis noteikti, tiem biis jaatbilst stingriem samériguma kritéri-
jiem (dalibvalstim noteikta loti augsta latina $adu ierobezojumu pamatos$anai).

Pakalpojumu direktivas merkis ir izveidot vienotu pakalpojumu tirgu,
nosakot skaidrus un talejosus pakalpojumu snieg$anas brivibas noteikumus,
nostiprinot pakalpojumu sniedz&ju un sanéméju tiesibas un ierobezojot dalib-
valstu ricibu (Lianos et. al., 2012). Ta¢u Pakalpojumu direktiva nav tikai LESD
56. panta noteikta pakalpojumu sniegSanas brivibas reguléjuma detalizétaks
izklasts, bet taja ir ieklauti ari jautajumi, kas nav reguléti LESD.

Pirmkart, Pakalpojumu direktiva ir ietverti noteikumi par pakalpojumu
sniedzéju brivibu veikt uznémeéjdarbibu, kas at$kiriba no pakalpojumu snieg-
$anas brivibas ir vérsti uz pastavigas pakalpojumu snieg$anas veicina$anu citas
dalibvalstis, ierobezojot atlauju sistémas piemérosanu citu dalibvalstu pakalpo-
jumu sniedzgjiem. Otrkart, Pakalpojumu direktiva ir apkopotas EST judikatiiras
atzinas par pakalpojumu snieg$anas brivibas saturu un izveérstak izklastiti pasa-
kumi, ko dalibvalstis nedrikst veikt pakalpojumu snieg$anas ierobezos$anai, un
pielaujamas atkapes pakalpojumu snieg$anas brivibas ierobezos$anai. Treskart,
Pakalpojumu direktiva ir uzsveérts, ka pakalpojumu snieg$anas briviba attiecas
arl uz pakalpojumu sanémeéjiem, aizliedzot dalibvalstim noteikt pakalpojumu
sanémeéjiem tadas prasibas, kuras ierobezo pakalpojuma sanems$anu no pa-
kalpojumu sniedzéja, kas veic uznéméjdarbibu cita dalibvalsti. Ceturtkart,
Pakalpojumu direktiva paredz uz pakalpojumu kvalitates nodrosinasanu vérstus
pasakumus, kas parsvara attiecas uz informacijas pieejamibu, kam butu javeicina
pakalpojumu sanémeéju uzticésanas pakalpojumu sniedzéjiem no citam dalib-
valstl. Visbeidzot, Pakalpojumu direktiva dalibvalsti ir noteikts pienakums veikt
vairakus administrativus pasakumus parvaldibas vienkarSo$anai un dalibvalstu
sadarbibas veido$anai.

Kopuma veértéjot, Pakalpojumu direktiva stiprina pakalpojumu snieg$anas
brivibu, gan apkopojot, apstiprinot un konkretizéjot EST judikatara izdaritos
secinajumus par pakalpojumu snieg$anas brivibas tvérumu un izpratni, gan
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arl paredzot konkrétus, pozitivus dalibvalstu pienakumus pakalpojumu tirgus
liberalizésana.

2.2. Lidzdalibas ekonomikas pakalpojumu, to sniedz&ju un
sanéméju tiesibas palauties uz pakalpojumu sniegSanas
brivibas garantijam

Lai persona varétu atsaukties uz pakalpojumu sniegsanas brivibu, ir jakon-
staté vairaku priek$noteikumu pastavésana. Visaptverosiako priek$noteikumu
sarakstu ir piedavajis T. Schmitz (2010): 1) piemérojamiba laika — saistits ar
bridi, kad dalibvalsts pievienojusies iek§éjam tirgum un tai kluvis saisto$s pie-
nakums ievérot pakalpojumu snieg$anas brivibu; 2) piemérojamiba attieciba uz
noteiktdm personam - kas §is brivibas konteksta ir dalibvalstu pilsoni (vai ari
to tuvinieki), juridiskas personas, ka ari attiecinamiba uz treso valstu pilsoniem;
3) materiala piemeérojamiba - kas ir tas aktivitates, ko aizsarga pakalpojumu
sniegSanas briviba un ko nosaka defingjot jédzienu “pakalpojums”, parrobezu
elementu, aizsargatas un neaizsargatas aktivitates. Minétie kritériji izmantojami,
lai katra atseviska gadijuma pilnveértigi parbauditu, vai uz konkréto darbibu un
taja iesaistitajam personam ir attiecinama pakalpojumu snieg$anas briviba, kas
nostiprinata LESD 56. panta. Dazi no kritérijiem ir formali, pieméram, par pie-
mérojamibu laika, kam, visparigi rundjot par lidzdalibas ekonomikas pakalpoju-
miem, nav tik batiskas nozimes. Tacu, runajot par konkrétiem gadijumiem, tie
ir nozimigi, jo to neizpildi$anas varétu novest pie ta, ka pakalpojumu snieg$anas
briviba nav piemérojama.

Lidzdalibas ekonomikas konteksta nozimigakie kritériji ir par to, kuras
personas var palauties uz pakalpojumu snieg$anas brivibu un kadi pakalpojumi
ir aizsargajami, tostarp, kadi pakalpojumi ir izslégti no pakalpojumu snieg$anas
brivibas aizsardzibas. Tacu, ievérojot to, ka parrobezu elements ir nozimigs
LESD 56. pantd un Pakalpojumu direktiva nostiprinato pakalpojumu sniegsa-
nas brivibas garantiju piemérosanai, ari ta pastavésana un izpausmes lidzdalibas
ekonomika ir japarbauda.

Lidzdalibas ekonomika parrobezu elements var izpausties vairakos veidos.
Pirmkart, lidzdalibas ekonomikas platformam ir raksturigi, ka robezu $kérso
pakalpojuma sniedzgjs. Proti, lidzdalibas ekonomika gandriz vienmeér robezu
$kérsos lidzdalibas ekonomikas platformas, kuras turétajs ES tiek registréts tikai
viena no dalibvalstim, bet platformas darbibu nodro$ina visa ES. Tada veida
platforma rada parrobezu elementu attieciba uz visiem darijumiem, kas noslégti
ar platformas starpniecibu jebkura no paréjam ES dalibvalstim, kura §1 platforma
tiek izmantota. Vienlaikus ir iespéjamas ari situacijas, kuras robezu $kérso vispa-
réja pakalpojuma sniedzéjs, pieméram, ja pasazieru parvadajumi tiek piedavati
parrobezu parvadajumiem vai pakalpojumi ir sniedzami klienta atrasanas vieta.
Otrkart, lidzdalibas ekonomikas pakalpojumu sanemsanai robezu var $kérsot
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pakalpojumu sanéméjs. Tas jo Ipasi ir raksturigs tarisma joma, pieméram, at-
tieciba uz Airbnb pakalpojumiem, tacu ari pasazieru parvadajuma pakalpojumi
tiek izmantoti tarisma vajadzibam.

Lai arl minétie parrobezu gadijjumi ir visvairak izplatitie, nav izslédzams,
ka lidzdalibas ekonomikas pakalpojumu snieg$ana varétu notikt ari, robezu
skérsojot pakalpojumam vai robezu skérsojot gan pakalpojuma sniedzéjam, gan
pakalpojuma sanémeéjam.

Veértéjot to, vai lidzdalibas ekonomikas platformas ir subjekti un sniedz
tadus pakalpojumus, kas aizsargati ar LESD 56. panta nostiprinato pakalpojumu
sniegSanas brivibu, secinams, ka visparigi platformas var izpildit LESD 57. panta
izvirzitas prasibas. Pirmkart, platformas savus pakalpojumus sniedz par atlidzibu,
kuras samaksas modelis var bat dazads — samaksa tiek iekaséta no pakalpojumu
sniedzéjiem, kas sniedz pakalpojumus ar platformas starpniecibu, vai no gala/
visparéja pakalpojuma sanémeéjiem. Otrkart, lidzdalibas ekonomikas platformas
parvalda juridiskas personas, kuras var tikt atzitas par pakalpojumu sniedzéjiem
LESD 57. panta izpratné. Treskart, lai ari lidzdalibas ekonomikas platformas tiek
parvalditas no vienas dalibvalsts, bet pastavigi ir pieejamas lietosanai citas dalib-
valstls, ir saskatamas situacijas, kuras lidzdalibas ekonomikas platformu sniegtie
pakalpojumi ir islaicigi. Ja attieciba uz personam, kuras lidzdalibas ekonomikas
platformu izmanto pakalpojumu snieg$anai, So pagaidu raksturu bus gratak
konstatét, tad attieciba uz personam, kuras lidzdalibas ekonomikas platformas
izmanto pakalpojumu sanemsanai laiku pa laikam un noteiktam mérkim, varétu
bat konstatéjams pagaidu raksturs.

Parbaudot visparéja/gala pakalpojuma sniedzéjus, secinams, ka ari tie
un vinu sniegtie pakalpojumi var izpildit LESD 57. panta izvirzitas prasibas.
Pirmkart, visparéjie/gala pakalpojumi parasti tiek sniegti par atlidzibu. Otrkart,
pakalpojumu snieg$anu, izmantojot lidzdalibas ekonomikas platformas, no-
drosina gan juridiskas personas, gan ari fiziskas personas, kuras nav darbinieki
un darbojas savas personigas ekonomiskas interesés. Treskart, gadijumos, kad
pastav parrobezu elements (pakalpojumi tiek sniegti pari robezam), biezi vien
tie bus ar islaicigu vai pagaidu raksturu. Proti, pieméram, transporta pakalpo-
jumi lielakoties biis piesaistiti noteiktai geografiskai vietai, kura laiku pa laikam
$os pakalpojumus izmantos personas no citam dalibvalstim. Ceturtkart, uz
pakalpojumiem, kas tiek sniegti, izmantojot lidzdalibas ekonomikas platformas,
nevarétu attiecinat pre¢u brivu apriti, darbinieku brivu kustibu vai kapitala
brivu apriti, jo lidzdalibas ekonomikas pakalpojumu gadijuma konstatéjama
pakalpojumu, nevis pre¢u, darbinieku vai kapitala parvietosanas.

Lai ar visparigi vértéjot, lidzdalibas ekonomikas pakalpojumi pilniba vai sa-
daliti pa dalam varétu tikt atziti par pakalpojumiem LESD izpratné, tomér katrs
atsevisks lidzdalibas ekonomikas pakalpojums butu javeérté atseviski. Atsevisku
LESD 57. panta noteikto kritériju izpilde var izradities apgratinata vai stridiga.
Turklat LESD 58. panta ir noteikti pakalpojumi, kuri ir izslégti no pakalpojumu
sniegdanas brivibas tvéruma - pakalpojumi transporta joma un banku un
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apdrosinasanas pakalpojumi, kas ir saistiti ar kapitala apriti. Transporta pakal-
pojumu atrasanas arpus pakalpojumu snieg$anas brivibas tvéruma izradijusies
iz8kirosa Uber, EST lieta C-434/15 Elite Taxi tos atzistot par pakalpojumiem
transporta joma.

Lidzdalibas ekonomika ir izdalamas divas pakalpojumu sanéméju grupas:
1) visparéja/gala pakalpojuma sanéméji, kuri ari lieto platformu un tadéjadi
ari tas sniegtos pakalpojumus un 2) pakalpojumu sniedzgji, kuri pakalpojumu
sniegSanai izmanto lidzdalibas ekonomikas platformas. Lidzigi ka tas ir ar jeb-
kuru citu pakalpojumu, uz pakalpojumu snieg$anas brivibu lidzdalibas ekono-
mika batu javar atsaukties jebkuram pakalpojumu sanéméjam neatkarigi no ta,
vai ta ir fiziska vai juridiska persona (Shewe, 2016). Lai ari lidz $§im nav identifi-
céti tadi dalibvalstu noteikti ierobezojumi lidzdalibas ekonomikas pakalpojumu
sniegs$anai, kas buitu vérsti tiesi uz pakalpojumu sanémeéju tiesibu pieklit $adiem
pakalpojumu sanémeéju aizsardzibu.

Atseviski parbaudot lidzdalibas ekonomikas pakalpojumu iespéju atsaukties
uz Pakalpojumu direktiva nostiprinatajam garantijam, secinams, ka lielaka dala
lidzdalibas ekonomikas pakalpojumu varétu pretendét uz $im garantijam. Tomér
arpus Pakalpojumu direktivas piemeérosanas sféras atradisies pakalpojumi,
kuri, pirmkart, ir arpus LESD 56. panta nostiprinatas pakalpojumu snieg$anas
brivibas piemérosanas sféras un, otrkart, ir izslégti no Pakalpojumu direktivas
piemérosanas jomas saskana ar tas 2. panta 2. punktu.

Ja lidzdalibas ekonomikas pakalpojums klasificéjas ka pakalpojums
Pakalpojumu direktivas izpratné, tad nebutu jabut $kérsliem ta nodro$inasana
iesaistitas personas (platformas un visparéja/gala pakalpojuma sniedzéjus) atzit
par pakalpojumu sniedzéjiem un subjektiem, kas var palauties uz Pakalpojumu
direktiva nostiprinatajam garantijam, ja tie var izpildit piesaistes ES prasibu.
Un ta, ka pakalpojumu sanéméju definicija Pakalpojumu direktiva ir loti plasa,
jebkuram lidzdalibas ekonomikas pakalpojuma sanéméjam, neatkarigi no ta
statusa un vai pakalpojumi tiek sanemti no platformas vai arl visparéja/gala
pakalpojuma sniedzéja, buatu javar kvalificéties par pakalpojumu sanéméju
Pakalpojumu direktivas izpratné.
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3. INFORMACIJAS SABIEDRIBAS PAKALPOJUMU
SNIEGSANAS BRIVIBA

2000. gada 17. julija spéka stajas Direktiva 2000/31. Ta bija EK reakcija
uz to, ka 20. gadsimta beigas pasaule piedzivoja ievérojamu interneta biznesa
attistibu un vélmi nodrosinat elektroniskas tirdzniecibas attistibu Eiropa (EK,
nodrosinot brivu informacijas sabiedribas pakalpojumu apriti starp dalibvalstim.

Direktiva 2000/31 izstradata, balstoties uz pieeju, ka péc iespéjas mazak ja-
iejaucas dalibvalstu tiesiskaja reguléjuma un iejauksanas ir pielaujama tikai tur,
kur tas pilniba ir nepiecie$ams, lai nodros$inatu pienacigu nozares funkcioné-
$anu (EK, 1999). Tapéc Direktiva 2000/31 nav tik daudz mérkéta uz dalibvalstu
materialo tiesibu saskanosanu, bet tiesisko noteiktibu méginats sasniegt ar “ko-
ordinéto jomu’, kura informacijas sabiedribas pakalpojumiem ir piemérojama
tas valsts tiesibu sistéma, kura ir registréts attiecigais pakalpojumu sniedzgjs.
Tapat Direktiva 2000/31 ir noteikti stingri noteikumi pakalpojumu sniegSanas
brivibas ierobezo$anai informacijas sabiedribas pakalpojumiem no citam da-
libvalstim, nosakot gan gadijumus, kuros pielaujama pakalpojumu snieg$anas
brivibas ierobezo$ana, gan ari kartibu, kada ta ir istenojama.

Direktiva 2000/31 paredz arl papildus garantijas, kas ir attiecinamas uz
informacijas sabiedribas pakalpojumu sniedzéjiem, kas sniedz starpnieku pakal-
pojumus. Siem pakalpojumu sniedzéjiem Direktiva 2000/31 ir paredzéti atbildi-
bas par uzglabato vai parraidito informaciju ierobezojumi (12.-14. pants), ka ari
dalibvalstim noteikts aizliegums Siem pakalpojumu sniedz&jiem uzlikt visparéjas
uzraudzibas pienakumu (15. pants). Sis atseviskai informacijas sabiedribas pa-
kalpojumu grupai paredzétas garantijas tuvak ir aplikotas nakamaja nodala.

3.1. Pakalpojumu sniegSanas brivibas garantijas, kas izriet no
Direktivas 2000/31

Pakalpojumu snieg$anas briviba Direktiva 2000/31 stiprinata vairakos lime-
nos, tostarp atkariba no pakalpojuma veida. Uz visiem pakalpojumiem, kas ir
informacijas sabiedribas pakalpojumi, attiecas koordinéta joma, kas paredz in-
formacija sabiedribas pakalpojumu sniedzéjam piemeérot tas dalibvalsts likumu,
kura tas registréts, un Direktiva 2000/31 noteikta ipasa kartiba, ka dalibvalstis
var noteikt ierobezojumus informacijas sabiedribas pakalpojumu snieg$anai.
(anglu val. — Internal Market Clause), kas nodrosina tiesisko noteiktibu un to,
ka informacijas sabiedribas pakalpojumus var brivi sniegt visa ES (EK, 2003).
To nodros$ina divi viens otru papildinosi elementi: 1) dalibvalstu pienakums
nodrosinat, ka informacijas sabiedribas pakalpojumu sniedzéji, kas registréti
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to teritorijas, atbilst dalibvalstu prasibam koordinétaja joma; 2) dalibvalstim
ir jaatturas no informacijas sabiedribas pakalpojumu no citam dalibvalstim
ierobezoganas.

Koordinéta joma praksé darbojas tadéjadi, ka informacijas sabiedribas pa-
kalpojumu sniedzéjs, kur$ ir registréts viena dalibvalsti un izpilda $aja dalibvalsti
normativajos aktos paredzétas prasibas informacijas pakalpojumu snieg$anai,
var savus pakalpojumus sniegt arl citas dalibvalstis, neuztraucoties par to, ka
tam bus jaizpilda ari kadas $ajas dalibvalstis noteiktas prasibas. Savukart, ja
nepastavétu koordinéta joma, tad dalibvalstis attieciba uz informacijas sabied-
ribas pakalpojumiem varétu rikoties ta, ka tas vélas, nosakot noteikumus, kas
piemérojami informacijas sabiedribas pakalpojumiem vai sniedzéjiem no citam
dalibvalstim. Tados apstaklos informacijas sabiedribas pakalpojumu sniedzéjam
batu japarzina nacionalais reguléjums visas dalibvalstis, kuras tas vélas sniegt
pakalpojumus, kas ir tiesiskd nenoteiktiba, no kuras méginats izvairities ar
Direktivas palidzibu (Kightlinger, 2003). Alternativa koordinétas jomas no-
teik$anai butu harmonizacijas veik$ana, ko ES likumdevéjs Direktivas 2000/31
pienemsanas laika bija izvéléjies istenot péc iespéjas mazaka apmeéra.

Ta ka pakalpojumu sniegSanas briviba pati par sevi nav absoliita, Direktivas
2000/31 3. panta 4.-6. punkta ir paredzéta atlauja dalibvalstim atkapties no to
pienakuma nodro$inat pakalpojumu snieg$anas brivibu informacijas sabiedri-
bas pakalpojumu sniedzéjiem no citam dalibvalstim, ja tiek ievéroti $aja norma
paredzéti kumulativie priek$noteikumi (sikak sk. EST 2019. gada 19. decembra
spriedumu lieta C-390/18 Airbnb Ireland). Sie prieksnoteikumi ir $adi: 1) dalib-
valsts izvélétajam ierobezojuma ir atbilstoss mérkis - pasakumiem ir jabat ne-
piecieSsamiem sabiedriskas kartibas, sabiedribas veselibas, sabiedribas drosibas
vai patérétaju, tostarp iegulditaju, aizsardzibas nodrosinasanai; 2) konkrétam
informacijas sabiedribas pakalpojumam no citas dalibvalsts ir jarada butisku
aizskarumu vai $ada aizskaruma risku; 3) dalibvalsts izvélétajam pasakumam ir
jabut nepiecieSamam un sameérigam.

Ja péc butibas ir pamats ierobezojuma noteiksanai, dalibvalstij pirms ta
pienemsanas ir javeic divi soli. Pirmkart, dalibvalstij ir japieprasa, lai dalibvalsts,
kura registréts informacijas sabiedribas pakalpojumu sniedzgjs, veic nepieciesa-
mos pasakumus Direktivas 2000/31 3. panta 4. punkta “a” apak$punkta noteikto
mérku sasnieg$anai. Péc $ada pieprasijuma sanemsanas registracijas dalibvalstij
ir iespéja pasai koordinétas jomas ietvaros novérst apdraudéjumus legitima-
jam interesém, ko rada taja registréts informacijas sabiedribas pakalpojumu
sniedzgjs. Otrkart, tikai gadijuma, ja dalibvalsts, kura registréts informacijas
sabiedribas pakalpojumu sniedzgjs, neveic nekadus pasakumus vai tas veiktie
pasakumi nav pieméroti dalibvalstij, kura pakalpojumi tiek sniegti, ir japazino
EK un registracijas dalibvalstij par nodomu veikt attiecigos pasakumus. Sadu
pasakumu pazino$anas mérkis ir laut EK veikt kontroli par dalibvalsts izvéléto
pasakumu atbilstibu ES tiesibam.
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EST sprieduma lieta C-390/18 Airbnb Ireland nostiprinaja, ka Direktivas
2000/31 3. panta 4. punkta “b” apakspunkta otraja ievilkuma noteiktais iepriek-
$&jas pazinosanas pienakums ir nevis vienkarss informésanas pienakums, bet gan
batiska procesuala prasiba, kas liedz attieciba pret privatpersonam atsaukties uz
informacijas sabiedribas pakalpojumu brivu apriti ierobezojosiem pasakumiem,
kas nav tikusi pazinoti. Pazinosanas pienakuma neizpildiSanas sekas ir tadas, ka
$o dalibvalsts noteikto ierobezojoso pasakumu nav iespé&jams piemeérot attieciba
uz privatpersonu.

3.2. Lidzdalibas ekonomikas pakalpojumi ka informacijas
sabiedribas pakalpojumi

Saskapa ar Direktivas 2000/31 1. panta 1. punktu tas merkis ir veicinat
pienacigu iekséja tirgus darbibu, nodrosinot brivu informacijas sabiedribas pa-
kalpojumu apriti starp dalibvalstim. No minéta mérka izriet divi secinajumi par
personam, uz kuram attiecas Direktiva 2000/31. Pirmkart, Direktiva 2000/31 ir
runa par pakalpojumu snieg$anas brivibas istenosanu, kura saskana ar LESD
izpratni ir attiecinama uz pakalpojumu snieg$ana un sanemsana iesaistitajam
pusém - pakalpojumu sniedz&jiem un sanéméjiem. Tomeér, tuvak iepazistoties
ar Direktivas 2000/31 noteikumiem, jasecina, ka Direktiva 2000/31 ieklautie
noteikumi attiecas uz dalibvalstu pienakumiem attieciba pret pakalpojumu
sniedzéjiem, lidzigi ka tas ir aril Pakalpojumu direktiva. Tas gan nenozimé, ka
pakalpojumu sanéméji no $is direktivas piemérosanas negust nekadu labumu -
atvieglota pakalpojumu snieg8ana faktiski nozimé ari atvieglotu piekluvi pakal-
pojumiem, kas ir pakalpojumu brivas aprites izpausme attieciba uz pakalpojumu
sanémeéjiem (Blanke et. al., 2021).

Otrkart, Direktiva 2000/31 ir piemérojama tikai informacijas sabiedribas
pakalpojumiem (Lodder et. al., 2017). Lidz ar to Direktiva 2000/31 ir attiecinama
tikai uz tadiem pakalpojumu sniedzéjiem, kuri sniedz informacijas sabiedribas
pakalpojumus. Tapéc pakalpojumu sniedzéjus, uz kuriem attiecinama Direktiva
2000/31, definé pakalpojumi, ko tie sniedz, proti, vai ie pakalpojumi var tikt
klasificéti par informacijas sabiedribas pakalpojumiem.

Pasga Direktiva 2000/31 nav definéts, kas ir informacijas sabiedribas pakal-
pojumi, bet tas 2. panta “a” punkta ir ieklauta atsauce uz Eiropas Parlamenta un
Padomes 2015. gada 9. septembra direktivas 2015/1535, ar ko nosaka informa-
cijas snieg$anas kartibu tehnisko noteikumu un Informacijas sabiedribas pakal-
pojumu noteikumu joma (turpmak - Direktiva 2015/1535) 1. panta “b” punktu.
Tas paredz, ka, lai pakalpojumu atzitu par informacijas sabiedribas pakalpo-
jumu, tam ir jaatbilst $adiem kumulativiem kritérijiem - to parasti sniedz par
atlidzibu, no attaluma, ar elektroniskiem lidzekliem, péc pakalpojumu sanéméja
individuala pieprasijjuma.

Lidzdalibas ekonomikas pakalpojumu atbilstiba informacijas sabiedribas
pakalpojumu jédzienam ir vértéjama kopsakara ar EST secinajumiem lieta
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C-434/15 Elite Taxi, kura tika vértéti Uber Pop pakalpojumi, un lieta C-390/18
Airbnb Ireland, kura tika vértéti Airbnb pakalpojumi. EST apstiprinaja, ka $ie
lidzdalibas ekonomikas pakalpojumi var izpildit visas prasibas, kas nepieciesa-
mas to atziSanai par informacijas sabiedribas pakalpojumiem. Tomeér, atsaucoties
uz lidzdalibas ekonomikas pakalpojumu komplicéto dabu un gratibam noteikt
kompetencu un atbildibas sadaljjumu pakalpojumu sniegsana, EST $adiem
pakalpojumiem ir attistijusi papildus prasibas, ko tiesibu zinatné déveé ari par
Uber testu.

Ar 2017. gada 20. decembra spriedumu lieta C-434/15 Elite Taxi EST Uber
Pop pakalpojumus atzina par pakalpojumiem transporta joma un tapéc par
tadiem, kas neietilpst Direktivas 2000/31 piemérosanas joma. EST pie $adiem
secinajumiem nonaca, neskatoties uz apstakli, ka ta konstatéja, ka Uber pakal-
pojumi atbilst informacijas sabiedribas pakalpojumiem izvirzitajiem kritérijiem.

EST uzskatija, ka Uber sniegtie pakalpojumi nav tikai starpniecibas pa-
kalpojumi, ko veido neprofesionala autovaditaja, kas izmanto savu transport-
lidzekli, savieno$ana ar viedtalruna lietotnes palidzibu ar personu, kura vélas
parvietoties pilséta. EST uzskatija, ka Uber daudz vairak iesaistas visparéja
pakalpojuma (transporta pakalpojuma) snieg$ana un ka tam ir batiska nozime
$o pakalpojumu klasificésana.

Pirmkart, EST uzskatija, ka butisks ir apstaklis, ka Uber rada pilsétas
transporta pakalpojumu piedavajumu, kas tiek padarits pieejams, tostarp ar
tadu informatikas riku palidzibu ka attieciga lietotne pamatlieta, un ta vispa-
réjo darbibu tas riko to personu laba, kuras vélas izmantot $o piedavajumu, lai
parvietotos pilséta. Savukart bez $is platformas neprofesionali autovaditaji, kas
izmanto savus transportlidzeklus, nevarétu veikt parvadajumu pakalpojumus,
bet personas, kuras vélas parvietoties pilséta, nevarétu izmantot minéto autova-
ditaju pakalpojumus.

Otrkart, EST konstatéja Uber noteico$u ietekmi uz neprofesionalo autova-
ditaju pakalpojumu snieg$anas kartibu. Pie $adiem secinajumiem EST nonaca
tapéc, ka Uber lietotne nosaka 1) augstako brauciena cenu (cenu griestus),
2) Uber $o cenu iekasé no klienta pirms dalas parskaiti$anas neprofesionalajam
transportlidzekla vaditajam, un 3) ta isteno zinamu kontroli par transport-
lidzeklu un to vaditaju kvalitati, ka arl par autovaditaju uzvedibu, kuras dé]
attieciga gadijuma $ie autovaditaji var tikt izslégti no platformas.

Sie divi kritériji, ko EST papildus parbaudija attieciba uz pakalpojumu, kurs
atbilst Direktiva 2000/31 izvirzitajam informacijas sabiedribas pakalpojumu
prasibam, juridiskaja literataira tiek saukts par Uber testu (Ducato, 2018; Busch,
2018).

Péc minéta sprieduma ir palicis neatbildéts jautajums par to, vai Uber testa
kritériji ir kumulativi vai alternativi. Saja konkrétaja gadijuma izpildijas abi kri-
tériji, kas varétu liecinat, ka tie ir kumulativi, ta¢u EST uz to konkréti nenoradjja.
Proti, no EST sprieduma neizriet, vai lietas iznakums batu bijis cits, ja izpilditos
tikai viens no $iem kritérijiem. Ari juridiskaja literatara dazadi autori atskirigi
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raugas uz Siem kritérijiem, gan saucot tos par kumulativiem (Ferro, 2019), gan
arl par alternativiem (Menegus, 2019). Jautajums par Uber testa kritériju dabu ir
nozimigs, jo tas ietekmé pakalpojuma sniedzéja iespéjas o testu izturét sekmigi.
Kumulativu kritériju gadijuma $adu iespéju ir vairak, neka gadijuma, ja kritériji
ir alternativi. Pieméram, Uber primo kritériju — transporta pakalpojuma tirgus
radiSanu ar aplikacijas palidzibu - mainit nevar, ja transporta pakalpojumu
snieg$ana tiek iesaistitas personas, kuras nav profesionali.

Temesli, kapéc EST sprieduma lieta C-434/15 Elite Taxi izvéléjas tik stingru
pieeju, nav izklastiti, tacu tiesibu zinatnieku vida izteikti vairaki minéjumi par
$iem iemesliem. Ka viens no iemesliem minétas bazas par vairakiem citiem
sociali nozimigiem jautajumiem, kuri $is lietas ietvaros sprieduma netika tiesi
nosaukti, bet noraditi generaladvokata M. Spunara (2017) secinajumos, ka
darbinieku aizsardziba, nodoklu nomaksa, patérétaju aizsardziba u.c. Tapat tiek
pielauts, ka EST savos secinajumos ir ietekméjusies no Vacijas nacionalo tiesu
pieejas, kuras izdarfjusas lidzigus secinajumus par Uber pakalpojumu klasifika-
ciju (Schaub, 2017). Ir pausts ari viedoklis par to, ka EST nav véléjusies parkapt
savas kompetences robezas attieciba uz tiesiska reguléjuma noteiksanu, ta vieta
dodot likumdevéjam skaidru signalu, ka ES limeni ir pienacis laiks liberalizét
transporta pakalpojumu tirgu (Van Cleynenbreugel, 2018) vai nodroginat lie-
laku skaidribu attieciba uz lidzdalibas ekonomikas pakalpojumu reguléjumu,
ka ari parskatit Direktivu 2000/31, kas vairs neatbilst interneta realitatei (De
Franceschi, 2018). Tostarp pausts viedoklis, ka EST netie$i véléjusies uzsveért
pamata pakalpojumu (anglu val. - underlying service) sniedz&ju aizsardzibas
nepiecieSamibu (Natile, 2018).

EST spriedums lieta C-434/15 Elite Taxi ir sanemts ar dalitam sajatam.
Ir autori, kas to vérté atzinigi, uzskatot, ka pretéja gadijuma nebttu iesp&jams
pilniba novértét platformas ligumisko lomu, ka ari nodrosinat to pienacigu
atbildibas limeni (Busch, 2018; Domurath, 2018; De Franceschi, 2018). Tac¢u
vajraki autori $o spriedumu ir kritizéjusi, parmetot EST vél lielakas neskaidri-
bas radisanu attieciba uz lidzdalibas ekonomikas pakalpojumu un pakalpojumu
sanémeju aizsardzibas mazinasanu (Meredith et. al., 2017). Ta M. Y. Schaub
(2018) noradijis, ka ar EST spriedumu tiek radita situacija, kura pakalpojumu
sanéméjiem ir zemaks aizsardzibas limenis, neka tas biitu pretéja gadijuma, jo
Direktiva 2000/31 informacijas sabiedribas pakalpojumu sniedz&jiem paredz
ne tikai garantijas, bet arl pienakumus attieciba uz informacijas pieejamibu par
pakalpojumu sniedzéju un pakalpojumu, ka ari distances ligumu noslég$anu,
kas nav paredzéti citos ES normativajos aktos.

Ari autore piekrit, ka uz Direktivu 2000/31 nevar raudzities tikai ka uz
instrumentu informacijas sabiedribas pakalpojumu sniedzéju tiesibu aizsardzi-
bai un atbildibas ierobezo$anai. Pirmkart, direktivas mérkis ir veicinat digitalo
pakalpojumu attistibu un sniegsanu, bet $is iesp&jas Uber un citiem pakalpo-
jumiem, kas darbojas péc lidziga modela, péc EST sprieduma ir ierobezotas.
Otrkart, Direktiva 2000/31 nav vienpuséja un ta paredz informacijas sabiedribas

29



pakalpojumu sniedzé&ju pienakumus pret pakalpojumu sanéméjiem un dalibval-
stim, ko neparedz citi ES tiesibu akti. Treskart, dalibvalstis ir tiesigas regulét
informacijas sabiedribas pakalpojumus, kuru sniedzéji ir registréti attiecigaja
dalibvalsti vai pieprasit to darit dalibvalstim, kuras tie ir registréti. Lidz ar to
nav ta, ka $adu pakalpojumu sniedzgji var darboties brivi un vispar nereguléti.

Neskatoties uz bazam péc EST sprieduma lieta C-434/15 Elite Taxi, Airbnb,
kas ir viena no lielakajam un zinamakajam lidzdalibas ekonomikas platformam,
Uber testu ir sekmigi izturéjusi.

EST Airbnb sniegtos pakalpojumus lieta C-390/18 Airbnb Ireland vértéja
péc lidzigas shémas, ka Uber pakalpojumus. Vispirms EST parbaudija Airbnb
pakalpojumu atbilstibu Direktivas 2015/1535 1. panta “b” punkta izvirzitajam
prasibam un konstatéja, ka $is prasibas Airbnb pilniba izpilda. Péc tam, nemot
véra to, ka Airbnb un Uber pakalpojumi péc sava darbibas modela ir lidzigi,
tika vértéts, vai Airbnb sniegtais pakalpojums nav neatnemama sastavdala visap-
tvero$am pakalpojumam, kura galvenais elements ir izmitinasana, un tapéc tas
nebutu atzistams par informacijas sabiedribas pakalpojums.

Lai ari EST principa vértéja visus tos pasus apstaklus, ko Uber gadijjuma,
tas tika veikts cita seciba, sadalot kritérijus un mainot to nozimi pakalpojuma
klasifikacija. Pirmkart, EST secinaja, ka Airbnb neveido jaunu izmitinaganas
pakalpojumu tirgu, jo Airbnb sniegtais pakalpojums nav obligati nepiecie$ams,
lai varétu sniegt izmitina$anas pakalpojumus. Otrkart, parbaudot ietekmi uz
visparéjo pakalpojumu, EST secindja, ka Airbnb Ireland, kas parvalda Airbnb
platformu, at$kiriba no Uber nenosaka vai neierobezo platformas izmantojo$o
izirétaju prasito ires maksu, jo Airbnb piedavatais riks savas ires maksas aplésa-
nai, ievérojot platforma noskaidrotos tirgus vidéjos raditajus, atstaj ires maksas
noteikSanu izirétaja zina. Lai atzitu Airbnb sniegtos pakalpojumus par informa-
cijas sabiedribas pakalpojumiem EST pietika tikai ar $o divu apstaklu parbaudi,
kas at$kiras no Uber parbaudes. Tomér EST papildus vértéja ari Airbnb pieda-
vatos papildpakalpojumus — veidni piedavajuma satura izklasti$anai, fotoattélu
pakalpojumus, civiltiesiskas atbildibas apdrosinasanu, garantiju zaudéumiem,
ires maksas aprékina fakultativu riku, ires maksas samaksas starpniecibas un
uzglabasanas pakalpojumu, atsauksmju un novértéjuma sistému. EST secindja,
ka $ie papildpakalpojumi butiski nemaina platformas sniegta informacijas sa-
biedribas pakalpojuma bitibu.

Lai ari EST ar spriedumu lieta C-390/18 Airbnb Ireland nostiprinaja Uber
testu, ta piemérosana Airbnb pakalpojumiem tika veikta atskirigi. Pirmkart,
Airbnb pakalpojumu atzi$anai par informacijas sabiedribas pakalpojumiem
pietika tikai ar divu apstaklu konstaté$anu, proti, ka platforma neveido attiecigo
pakalpojumu tirgu un platforma nenosaka pakalpojuma cenu. Otrkart, EST $aja
sprieduma papildpakalpojumus izdalija atseviski ka apstaklus, kas potenciali
varétu ietekmét informacijas sabiedribas pakalpojuma kvalifikaciju, kas varétu
tikt uzskatiti par treso kritériju.
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Iemesli, kapéc EST Airbnb pakalpojumus péc Uber testa vértéja nedaudz
atskirigi, no sprieduma neizriet. Ievérojot to, ka lieta C-62/19 Star Taxi App EST
Uber testu pieméroja tiesi tada pasa veida, ka attieciba uz Uber pakalpojumiem,
varétu nozimét to, ka Uber tests Airbnb gadijuma nav korigéts un manits, bet
gan Airbnb gadijuma nedaudz modificét, jo $ie pakalpojumi ir sarezgitaki.

Veértéjot, vai citu lidzdalibas ekonomikas platformu sniegtie pakalpojumi
varétu klasificéties par informacijas sabiedribas pakalpojumiem, autore ir nona-
kusi pie secindjumiem, ka visparigi tam butu jabut iespéjamam, tostarp sekmigi
izturot Uber testu. Tacu ar gratibam varétu saskarties lidzdalibas ekonomikas
platformas, kas darbojas transporta pakalpojumu joma. Autore secinajusi, ka
Bolt platformas sniegtajiem pakalpojumiem, neskatoties uz lieto$anas noteiku-
mos ieklautajam atrunam, pastav liels risks Uber testu neizturét. Bolt platforma
izveido transporta pakalpojumu tirgu, ka ari Bolt nosaka prasibas autovaditajiem,
vadlinijas brauk$anas maksas noteikSanai un uztur autovaditaju novértéSanas
sistému, kuras rezultati var bat par pamatu autovaditaja darbibas apturésanai.
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4. STARPNIEKU PAKALPOJUMU KA INFORMACIJAS
SABIEDRIBAS PAKALPOJUMU SNIEGSANAS BRIVIBAS
PAPILDUS GARANTIJAS

Informacijas sabiedribas pakalpojumu sniedzéjiem, kuri sniegtie pakalpo-
jumi klasificéjami par starpnieku pakalpojumiem, Direktivas 2000/31 4. iedala
“Starpnieku pakalpojumu sniedzéju saistibas”, ir paredzétas papildus garanti-
jas — starpnieku pakalpojumu sniedzéju atbildibas ierobezojumus un aizliegumu
noteikt visparéjas parraudzibas saistibas.

Ta ka lidzdalibas ekonomikas platformu sniegtie pakalpojumi var kla-
sificéties par starpnieku pakalpojumiem, tad ari uz tiem var tikt attiecinatas
Direktivas 2000/31 12.-15. panta paredzétas papildus garantijas.

4.1. Papildus garantijas, ko Direktiva 2000/31 paredz starpnieku
pakalpojumiem

Direktivas 2000/31 12.-14. panta ir ietverts “drosas ostas” princips, saskana
ar kuru starpnieku pakalpojumu sniedzgji ir atbrivojami no atbildibas par infor-
maciju, ko tie parraidijusi vai uzglabajusi pakalpojuma snieg$anas vajadzibam.
Sis atbildibas ierobezojums nav absoluts — ir noteikti konkréti gadijumi, kuros
starpnieku pakalpojumu sniedzéja atbildiba bus ierobezojama (Madiega, 2020).
Tomeér, lai ari Direktivas 2000/31 12.-14. panta apstakli, kas dod pamatu starp-
nieku pakalpojuma sniedzéja atbildibas ierobezosanai, ir definéti ka atbildibas
ierobezo$anas priek$noteikumi, tie faktiski ietver starpnieku pakalpojumu snie-
dzéju pienakumus aktivi rikoties gadijuma, ja tie uzzina par prettiesisku infor-
maciju, ka ari veikt citus pasakumus, kas jaizpilda, lai saglabatu savu tehnisko,
automatisko un pasivo lomu.

Direktivas 2000/31 12.-14. panta mérkis ir ierobezot tos gadijumus, kuros
saskana ar $aja jautajuma piemeérojamam valsts tiesibam informacijas sabiedri-
bas pakalpojumu sniedzéjus, kas piedava starpnieku pakalpojumus, var saukt pie
atbildibas. Sis normas neatnem dalibvalstim ricibas brivibu noteikt gadijumus,
kuros starpnieku pakalpojumu sniedzéjs ir saucams pie atbildibas, ta¢u nosaka
zinamus ierobezojumus dalibvalstu ricibas brivibai (De Streel et. al., 2020). Tas
ir nepiecie$ams, jo ES likumdevéja ieskata gan esosas, gan iespéjamas atskiribas
dalibvalstu tiesibu aktos un praksé attieciba uz $adu pakalpojumu sniedzéju
atbildibu kavé vienmeérigu iekséja tirgus darbibu, traucéjot starpvalstu pakal-
pojumu attistibai un radot konkurences traucéjumus. Ar Direktivas 2000/31
12.-14. pantu paredzéts radit lidzsvaru starp dazadam interesém un izveidot
principus, uz kuriem var balstit nozares ligumus un standartus.

Savukart Direktivas 2000/31 15. panta ir nostiprinats aizliegums dalibvalstim
noteikt starpnieku pakalpojumu sniedzéjam visparéju pienakumu parraudzit
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informaciju, ko tas parraida vai uzglaba, ka ari aktivi meklét faktus un apstaklus,
kas norada uz nelegalu darbibu. Direktivas 2000/31 15. panta 1. punkts, lasits
kopa ar Direktivas 2004/48 2. panta 3. punktu, paredz, ka pasakumi, kuru veik-
$ana tiek prasita no starpnieku pakalpojumu sniedzéja, nevar but aktiva visas
katra ta klienta informacijas uzraudzi$ana, lai novérstu jebkadus turpmakus
intelektuala Ipaguma tiesibu aizskarumus ar §i pakalpojuma vietnes palidzibu
(C-324/09 L'Oreal). Tomér pretruna visparéjas parraudzibas saistibu noteiksanas
aizliegumam nebutu efektivi un samérigi rikojumi, kas vérsti pret pakalpojumu
sniedzé&jiem, ka, pieméram, tiesas rikojums par pienakumu apturét intelektuala
ipasuma tiesibu parkapuma izdaritaja darbibu, lai izvairitos no jauniem $a pasa
lietotaja tada pasa veida parkapumiem attieciba uz to pasu ar autortiesibam
aizsargato objektu (C-324/09 LOreal). Tapat EST ir pielavusi, ka dalibvalsts
varétu izdot rikojumu starpnieku pakalpojuma sniedzéjam veikt pasakumus, kas
atvieglo ta klienta identificésanu, tacu tada gadijuma butu svarigi nodrosinat
taisnigu lidzsvaru starp dazadam skartajam tiesibam un interesém (C-18/18
Glawischnig-Piesczek).

EST judikatara ir attistjjusi dalibvalstu noteikto pasakumu novértésanas
mehanismu, vértéjot samérigumu starp ar attiecigo reguléjumu skartajam
interesém. Si pieeja attistita lietas, kuras dalibvalstis pienakumus starpnieku
pakalpojumu sniedzéjiem noteikusas, lai aizsargatu intelektualo ipasumu, kas
ka viena no pamattiesibam nostiprinata Eiropas Savienibas Pamattiesibu hartas
17. panta 2. punkta. EST ir argumentéjusi, ka $Is pamattiesibas nav absolitas un
tas jalidzsvaro ar citam pamattiesibam ka, pieméram, informacijas briviba, datu
aizsardziba, briviba sanemt vai nosutit informaciju.

4.2. Lidzdalibas ekonomikas pakalpojumi ka starpnieku
pakalpojumi

Direktivas 2000/31 12.-15. panta paredzétas garantijas ir piemeérojamas
informacijas sabiedribas pakalpojumiem, kas atbilst vienam no starpnieku pa-
kalpojumu veidiem - vienkars$a linija (mere conduit), superatra linija (caching)
un glabasana. Lidzdalibas ekonomikas platformu sniegtie pakalpojumi nevar
klasificéties par vienkar$o liniju vai superatro liniju, kas principa ir interneta
piesleguma/savienojuma pakalpojumi, bet var klasificéties par glabasanas
pakalpojumu.

Glabasanas pakalpojuma jédziens Direktivas 2000/31 izpratné ir autonoms
ES tiesibu jédziens. Direktivas 2000/31 izpratné glabasanas pakalpojuma ir
jakonstaté starpnieciba, kas nozimé, ka glabasana bus tikai dala no starpnieku
pakalpojuma, jo informacija tiek glabata nevis glabasanas péc, bet gan ar mérki
to padarit redzamu un pieejamu tre§ajam personam tirdzniecibas, pakalpojumu
sniegSanas, reklamas vai komunikacijas vajadzibam. EST judikataira ir atzits,
ka informacijas glabasana var nebut vieniga sniegta pakalpojuma komponente,
tacu tada gadijuma apstaklis, ka pakalpojuma sniedzéja sniegtais pakalpojums
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ietver informacijas glabasanu, pats par sevi nebut pietiekams, lai atzitu, ka pa-
kalpojums ir glabasanas pakalpojums, bet bis svarigi konstatét starpnieka dar-
bibas (C-324/09 L'Oreal). Tas par glabasanas pakalpojumu sniedzéju Direktivas
2000/31 izpratné Jauj klasificéties jebkurai interneta platformai vai aplikacijai,
kura tas lietotajiem lauj izveidot profilus un izvietot informaciju ar mérki iesais-
tities darbibas vai aktivitatés ar citiem platformas lietotajiem.

Ievérojot minéto, lidzdalibas ekonomikas platformas varétu klasificéties par
starpnieku pakalpojumu sniedzéjiem, konkrétak, par glabasanas pakalpojumu
sniedzéjiem Direktivas 2000/31 14. panta izpratné. Lidzdalibas ekonomika plat-
formu darbibas modelis ir saistits ar So platformu lietotaju sniegtas informacijas
(pakalpojumu piedavajumu sludinajumu, t.sk. attélu, pakalpojumu pieprasijumu
un pakalpojumu sanéméju un sniedzéju savstarpéjas sarakstes, komentaru)
uzglabasanu. Lai ari ir lidzdalibas ekonomikas platformu pakalpojumi, kas par-
sniedz tikai informacijas uzglabasanu, informacijas uzglabasana skiet galvena,
centrala darbiba, uz kuras pamata balstas lidzdalibas ekonomikas platformu
sniegtie pakalpojumi. Turklat lidzdalibas ekonomikas pakalpojumi starpnieciba,
kas tikai pastiprina to, ka lidzdalibas ekonomikas pakalpojumi batu klasificéjami
par starpnieku pakalpojumiem Direktivas 2000/31 izpratné.

Vienigie $kérsli noteiktu lidzdalibas ekonomikas platformu sniegto pakalpo-
jumu klasificé$anai par starpnieku pakalpojumiem ir saistiti ar nepiecie$amibu
attiecigajam pakalpojumam vispirms klasificéties par informacijas sabiedribas
pakalpojumu (C-434/15 Elite Taxi).

Glabasanas pakalpojuma sniedzéja atbildibas ierobezosana par uzglabato
informaciju nozimigaka ir tiem pakalpojumu sniedzéjiem, kuru platformu
izmanto$anas mérkis ir uzglabat, izplatit un padarit pieejamu dazada veida
informaciju. Lidzdalibas ekonomikas platformu meérkis ir nodrosinat iespéju
platformas lietotajiem sniegt un sanemt pakalpojumus, lidz ar to visa infor-
macija, kas $ajas platformas tiek publicéta, ir vérsta uz konkréta pakalpojuma
sniegsanu un sanems$anu. Risks, ka lidzdalibas ekonomikas platforma varétu
neatlauti tikt izplatita ar autortiesibam aizsargata informacija vai aizskarosa
rakstura informacija, ir zems, salidzinot ar, pieméram, socialajiem tikliem.
Tomeér, ievérojot to, ka lidzdalibas ekonomikas platformas iek$éjas novértésanas
sistémas biezi vien balstas uz komentariem, ir iespéjams, ka komentaros par
pakalpojumu sniedzéjiem vai sanéméjiem var tikt noradita nomelnojosa vai
aizskaros$a informacija. Tapat ir iespéjams, ka pakalpojumu sniedzéjs pakal-
pojuma snieg$anai izvirza rasistiskus vai citus diskriminéjo$us ierobezojumus,
vai pakalpojumu piedavajumi tiek publiskoti ar krapnieciskiem mérkiem. Sajos
pieméros minétajas situacijas varétu bat pamats runat par platformas atbildibu
un iesaisti aizskarumu novér$ana. Tapat $adu situaciju iespéjamiba aktualize ari
jautajumu par visparéjas uzraudzibas pienakumiem.

Lai lidzdalibas ekonomikas platformas varétu palauties uz atbildibas iero-
bezojumiem, kas noteikti Direktivas 2000/31 14. panta, tam jaizpilda neitra-
litates prasibas. Proti, platformas darbibai ir jabut tehniskai, automatiskai un
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pasivai attieciba pret uzglabato informaciju. Parsvara lidzdalibas ekonomikas
platformas neiesaistas gala/visparéjo pakalpojumu snieg$ana, platformu darbiba
balstas algoritmos un platformas lietotaji, ievérojot attiecigas platformas un
pakalpojuma specifiku, diezgan brivi var tajas darboties un veidot pakalpojumu
sniegSanai un sanemsanai nepiecieS$amo saturu. Tadé] lielakoties visdrizak bis
konstatéjama nepiecieSama platformas neitralitate, lai ta varétu pretendét uz
atbildibas ierobezojumiem par uzglabato saturu.
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5. LIDZDALIBAS EKONOMIKAS PAKALPOJUMI UN
DIGITALO PAKALPOJUMU AKTS

Eiropa, kas ir gatava digitalajam laikmetam, kas ir atvérta un piemérota
digitalo inovaciju attistibai, joprojam ir viena no EK prioritatém (Bassot, 2020).
Viens no pasakumiem $a mérka sasnieg$anai ir Digitalo pakalpojumu akts, proti,
2020. gada 15. decembri EK naca klaja ar Priekslikumu Eiropas Parlamenta un
Padomes regulai par digitalo pakalpojumu vienoto tirgu. Digitalo pakalpojumu
akts ir Direktivas 2000/31 parskati$anas rezultats ar mérki 20 gadus negrozito
reguléjumu pielagot musdienu vajadzibam.

Digitalo pakalpojumu akts $obrid ir vél likumdo$anas stadija. 2022. gada
20. janvarl EP to pienéma pirmaja lasijuma ar atsevis$kiem priekslikumiem
teksta grozijumiem. 2022. gada 1. februari jau notika pirmas diskusijas par EP
piedavatajiem grozijumiem EP ietvaros, bet 2022. gada jalija EP jau to apstip-
rinajusi pirmaja lasijuma. Ir planots, ka Digitalo pakalpojumu akts varétu tikt
pienemts un staties spéka jau 2023. gada.

Ta ka lidzdalibas ekonomikas platformas var klasificéties par glabasanas
pakalpojumu sniedzéjiem Direktivas 2000/31 14. panta izpratné un pretendét
uz atbildibas ierobezojumiem, un izvairities no dalibvalstu noteiktiem pienaku-
miem veikt visparéju satur uzraudzibu, ar Digitalo pakalpojumu aktu veiktajam
izmainam pasreizéja reguléjuma jaattiecas ari uz $iem pakalpojumiem.

5.1. Digitalo pakalpojumu akta visparigs raksturojums

Galvenais mérkis, ko paredzéts sasniegt ar Digitilo pakalpojumu aktu, ir
nodrosinat pienacigu vienota tirgus darbibu, jo ipasi attieciba uz parrobezu
digitalo pakalpojumu snieg$anu. To paredzéts sasniegt, nodrosinot labakos
apstaklus inovativu parrobezu digitalo pakalpojumu attistibai, kas sasniedzams
ar tiesisko noteiktibu un samérigiem pakalpojumu sniedz&ju piendkumiem,
drogas tie$saistes vides uzturésanu ar atbildigu digitalo pakalpojumu sniedzéju
uzvedibu, lietotaju tiesibu nodro$inasanu un pamattiesibu, bet jo ipasi varda
brivibas aizsardzibu un pienacigas starpnieku pakalpojumu uzraudzibas un
iestazu sadarbibas izveido$anu.

Digitalo pakalpojumu akts tiks pienemts regulas forma, lai novérstu to,
ka ES dalibvalstis digitalajiem pakalpojumiem ir atskirigs reguléjums. Turklat
Digitalo pakalpojumu akta pienemsana regulas formata laus $o aktu piemérot
visiem, kas $adus pakalpojumus sniedz ES teritorija, neatkarigi no valsts, kur
pakalpojuma sniedzéjs registréts.

Subjekti, uz kuriem attieksies Digitalo pakalpojumu akts, ir informacijas
sabiedribas pakalpojumu sniedzéji, kas sniedz starpnieku pakalpojumus, proti,
vienkarsas linijas, superatras linijas un glabasanas pakalpojumus. Tacu papildus
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Digitalo pakalpojumu akts glabaganas pakalpojumus iedalis vél sikakas grupas,
izdalot atseviski tie$saistes platformas, ka ari loti lielas tiessaistes platformas.

Digitalo pakalpojumu akts ir izstradats uz Direktivas 2000/31 bazes, bet
tas nedublé direktivas noteikumus (iznemot attieciba uz Direktivas 2000/31
12.-15. pantu, kas tikt aizstati). Ir paredzéts, ka Direktiva 2000/31 turpinas dar-
boties péc Digitalo pakalpojumu akta spéka stasanas, jo ta regulé jautdjumus,
kuri joprojam ir nozimigi, bet nebus ieklauti Digitalo pakalpojumu akta pa-
kalpojumu snieg$anas brivibas garantijas informacijas sabiedribas pakalpojumu
sniedzéjiem u.c. Vienigais jautajums, kura Digitalo pakalpojumu akts ietekmés
Direktivu 2000/31, ir starpnieku pakalpojumu sniedzéju atbildiba par parraidito
vai uzglabato informaciju. Sie jautajumi no Direktivas 2000/31 tiks parcelti uz
Digitalo pakalpojumu aktu, un attiecigi Direktivas 12.-15. pants zaudés spéku.
Tas gan nenozimé, ka §is garantijas parstas darboties - tas ir saglabatas Digitalo
pakalpojumu akta, tacu modificéta veida.

Digitalo pakalpojumu aktam ir piecas nodalas. I nodala ietver visparigos
noteikumus - regulas mérkus, piemérosanas apjomu, ka ari regula lietoto jé-
dzienu definicijas. II nodala ir ieklauti starpnieku pakalpojumu sniedzéju atbil-
dibas noteikumi - principa parceltie Direktivas 2000/31 12.-15. panti, saglabajot
starpnieku pakalpojumu dalijumu tris grupas: vienkars$a linija, superatra linija
un glabasana. Regulas III nodala ir paredzéti parbaudes pienakumi atseviskam
starpnieku pakalpojumu sniedzéju grupam - visiem starpnieku pakalpojumu
sniedzé&jiem, glabasanas pakalpojumu sniedz&jiem, tieSsaistes platformam un
loti lielam tie$saistes platformam. Regulas IV nodala ir paredzéti ieviesanas,
sadarbibas, sankciju un piemérosanas noteikumi. Digitalo pakalpojumu akta ie-
véro$anas pastavigai uzraudzibai ir paredzéta komplicéta sistéma, kura butu ie-
saistita EK, dalibvalstu noteiktas kompetentas iestades un digitalo pakalpojumu
koordinatori, ka ar1 Eiropas Digitalo pakalpojumu valde. Saja regulas nodala ir
noteiktas $o institaciju kompetences, sadarbibas modelis, ka ari veicamie pasa-
kumi. Visbeidzot regulas V nodala ieklauti nosléguma noteikumi, kas paredz,
ka Direktivas 2000/31 12.-15. pants zaudé spéku, regulas novértésanas kartibu,
spéka stasanos un piemérojamibu.

Direktivas 2000/31 12.-14. panta noteiktos starpnieku pakalpojumu snie-
dzéju atbildibas ierobezojumus Digitalo pakalpojumu akts parnem teju “vards
varda’, paredzot atseviskas nelielas izmainas. Pieméram, Digitalo pakalpojumu
akta 5. panta 3. punkta ir paredzéts, ka glabasanas pakalpojumu sniedzéjs neva-
rés tikt atbrivots no atbildibas gadijuma, ja tas atlauj patérétajiem noslégt distan-
ces ligumus ar tirgotajiem, ja tas tiek nodrosinats veida, kas vidusméra sapratigi
informétam patérétadjam dotu pamatu uzskatit, ka produktu vai pakalpojumu,
ko vin$ uz darijjuma pamata sanems, nodro$ina vai nu pati tie$saistes platforma
vai tirgotajs, kur$ rikojas saskana ar $is platformas pilnvaru vai péc tas rikojuma.

Ari Direktivas 2000/31 15. panta 1. punktd nostiprinatais visparéjas uz-
raudzibas piendkuma noteik$anas aizliegums uz Digitalo pakalpojumu akta
7. pantu parcelts nemainits. Bet turpmakajos Digitalo pakalpojumu akta pantos
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paredzétas dazas izmainas. Pirmkart, dalibvalstu iestadém, pieprasot pakalpo-
jumu sniedz&jam izbeigt vai novérst parkapumus, ko izdarijusi pakalpojumu
sanémeji ar neatlautas informacijas publicé$anu vai parraidi$anu, bas janorada
loti detalizétu informaciju. Otrkart, ari dalibvalstu iestazu pieprasijjumiem sniegt
informaciju par starpnieku pakalpojumu sanéméjiem Digitalo pakalpojumu
akta bus noteikts konkréts saturs, kas $ados pieprasijumos biis janorada.

Digitalo pakalpojumu akts ne tikai parnems un uzlabos Direktivas 2000/31
noteikumus, bet tas paredzés jaunus pienakumus starpnieku pakalpojumu snie-
dzgjiem. Uz konkrétu pakalpojumu sniedzéju attiecinamo pienakumu apjoms
bis atkarigs no sniegto pakalpojumu veida un apjoma. Palielinoties tie$saistes
platformas izméram, palielinasies ari tai noteiktie pienakumi.

Digitalo pakalpojumu akta izstradé ir likts uzsvars uz to, ka taja noteiktie
pienakumi nedrikst bat tadi, kas var tikt uzskatiti par visparéjas uzraudzibas
pienakumiem. Lidz ar to regulas priekslikuma iestradati tadi pasakumi, kas nav
saistiti ar visparéju uzraudzibu vai pienakumu aktivi meklét faktus, vai spert
proaktivus solus pret nelikumigu saturu.

Nozimigakie Digitalo pakalpojumu akta ietvertie jaunie pienakumi pakal-
pojumu sniedz&jiem ir sadi — mehanisms zino$anai par nelikumigu informaciju,
uzticamu zinotaju pazinojumu prioritara izskatisana, tirgotaju iepriekséja izpéte,
risku mazinasanas pasakumi. Autore ir parbaudijusi Digitalo pakalpojumu akta
ietvertos jaunos pienakumus un secinajusi, ka neviens no tiem nevar tikt uzska-
tits par visparéjas uzraudzibas pienakumu.

Visparéjas uzraudzibas pienakuma neesamibas principa meérkis ir nodro-
$§inat lidzsvaru starp starpnieku pakalpojumu sniedzéju pienakumiem un sa-
biedribas interesém, tadéjadi pasargajot starpnieku pakalpojumu sniedzé&jus no
resursu zina parak apgritino$iem pienakumiem. Lai arl Digitalo pakalpojumu
akta pakalpojumu sniedzéjiem noteiktie pienakumi nav tadi, kas ir saistiti ar
visparigu satura uzraudzibu, tie ir papildus pienakumi, liela dala no kuriem ir
saistiti gan ar papildus resursu ieguldiSanu no pakalpojumu sniedzé&ju puses
(pieméram, platformas lietotdgju vai uzticamu zinotdju iesniegto pieteikumu
izskati$ana un izlemsana), gan arl ar papildus atbildibu, kas rodas saistiba ar
attiecigajiem pienakumiem, pakalpojumu sniedzéjam uzzinot par konkrétiem
tiesibu aizskarumiem. Attieciba uz Siem citiem pienakumiem visparéjas uzrau-
dzibas pienakuma neesamibas princips nedarbojas, ka ari nav citi mehanismi,
ka novértét to sameérigumu. Tacu to Digitalo pakalpojumu akta EK centusies
pati nodrosinat, nosakot katra pienakuma saturu, ka ari diferencéjot tos péc
pakalpojumu veidiem un apjoma. Turklat visparéjas uzraudzibas pienakuma
neesamibas princips Direktiva 2000/31, kura tas tika pirmo reizi nostiprinats,
bija svarigs dalibvalstu ricibas brivibas attieciba uz pienakumu noteiksanu
starpnieku pakalpojumu sniedzéjiem ierobezosanai. Digitalo pakalpojumu akts
dalibvalstim $adu ricibas brivibu vairs neparedz un, ta ka tas ka regula bas
tiesi piemérojams, nevajadzétu but situacijam, kad taja iestradatais pienakumu
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lidzsvars tiks izjaukts ar nacionalo reguléjumu, tapéc ta parvértésanas meha-
nisms nav nepiecieSams.

Lai ar visparéjas uzraudzibas pienakuma neesamibas principam minéto ie-
meslu dé] varétu but mazinajusies aktualitate, autores ieskata apstaklis, ka tas ir
saglabats Digitalo pakalpojumu akt3, ir vértéjams pozitivi. Lai arl $im principam
péc Digitalo pakalpojumu akta biis vairak deklarativa nozime, tas iezimé robe-
zas, kuras ar starpnieku pakalpojumu sniedzéjiem noteiktajiem pienakumiem
ari péc 20 gadiem nav pielaujams parkapt.

5.2. Digitalo pakalpojumu akta ietekme uz lidzdalibas
ekonomikas pakalpojumiem

Vertéjot Digitalo pakalpojumu akta ietverto reguléjumu, secinams, ka lidz-
dalibas ekonomikas pakalpojumi noteikti nav primara regulas mérkgrupa. Lai
ari lidzdalibas ekonomikas platformas var tikt publicéta un izplatita nelikumiga
informacija, §is platformas pretstata, pieméram, socialajiem medijiem neveicina
atru nepatiesas, nomelnojoéas, uzkurinogas vai citada zina pretlikumigas infor-
macijas izplatiS$anu. Neatlautas informacijas publicé$ana lidzdalibas ekonomikas
platforma var ietekmét pakalpojumu sniedz&ju un sanéméju tiesibas pieklit
pakalpojumu tirgum, tacu $Is negativas ietekmes mérogi ir ievérojami mazaki,
neka gadijuma, kad socialajos medijos tiek izplatitas viltus zinas, pieméram, par
vakcinaciju pret Covid-19. Neskatoties uz to, ka regula neparprotami primari ir
tiesi mérkéta uz socialajiem medijiem, tas tvérums un pieméro$anas joma nav
aprobezota tikai ar socialajiem medijiem un tiesi tapat ka Direktiva 2000/31 ta
ir attiecinama uz loti plasu digitalo pakalpojumu loku, kas aptver ari lidzdalibas
ekonomikas pakalpojumus.

Visi lidzdalibas ekonomikas pakalpojumi (lidzdalibas ekonomikas plat-
formas), kuri varéja klasificéties par starpnieku un konkrétak par glabasanas
pakalpojumu sniedzéjiem, bus ari Digitalo pakalpojumu akta adresati. Turklat,
ta ka lidzdalibas ekonomikas platformas darbojas tadéjadi, ka péc pakalpojuma
sanéméja (gan visparéja pakalpojuma sniedzéja, gan visparéja pakalpojuma sa-
néméja) pieprasijuma tas uzglaba un izplata publiski informaciju (pakalpojumu
piedavajumus, pakalpojumu pieprasijumus, komentarus), tas varés klasificéties
par tie$saistes platformam. Tomér pagaidam neviena no lidzdalibas ekonomikas
platformam nesasniedz un tuvakaja laika arl nesasniegs tadu lietotaju apjomu,
lai varétu klasificéties par loti lielu tiessaistes platformu.

Digitalo pakalpojumu akta projekts ir aktualizéjis jautajumu par Uber. Proti,
ta ka ar EST spriedumu Uber pakalpojumi ir izslégti no Direktivas 2000/31
piemérosanas jomas, ari Digitalo pakalpojumu akts uz tiem nebutu attiecinams.
Tacu, ES virzoties uz digitalo pakalpojumu tiesiska reguléjuma sakartosanu,
Uber pakalpojumi var palikt tiesiska nenoteiktiba un peléka zona. Autores ie-
skata, nemot véra Digitalo pakalpojumu akta paredzétos papildus pienakumus
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starpnieku pakalpojumu sniedzéjiem un tiessaistes platformam, Uber pat varétu
ieghit zinamas prieksrocibas, izvairoties no $iem pienakumiem.

Izvértéjot Digitalo pakalpojumu akta ietekmi uz lidzdalibas ekonomikas
platformam, autore ir secinajusi, ka lidzdalibas ekonomikas platformam tas bas
tikpat aktuals ka Direktiva 2000/31, jo tas turpinas paredzét uz lidzdalibas eko-
nomikas platformam attiecinamas prieksrocibas. Vienlaikus atseviskam lidzda-
libas ekonomikas platformam bus japardoma savs darbibas modelis saistiba ar
Digitalo pakalpojumu akta 5. panta 3. punkta noteikto iznémumu no atbildibas
ierobezojuma. Proti, japiestrada pie noskiruma izveido$anas starp platformas
sniegtajiem pakalpojumiem un tas lietotaju sniegtajiem pakalpojumiem.

Vertéjot papildus pienakumus vai neértibas, ko Digitalo pakalpojumu akts
varétu radit lidzdalibas ekonomikas platformam (t. sk. ka tie$saistes platfor-
mam), jasecina, ka jaunie pienakumi lidzdalibas ekonomikas platformam bus
mazak aktuali vai jatami, neka citam tiessaistes platformam. Tas galvenokart
ir saistits ar diviem apstakliem: 1) vairaki pasakumi, kas ir ieklauti Digitalo
pakalpojumu praksé, ir nemti no tie$saistes platformu, tostarp lidzdalibas
ekonomikas platformu prakses labajiem piemériem un lidzdalibas ekonomikas
platformas attiecigos pasakumus isteno jau $obrid; 2) lidzdalibas ekonomikas
specifikas dél, proti, ka lidzdalibas ekonomikas platformas tiek publicéta tikai
informacija, kas saistita ar pakalpojumu snieg$anu un sanemsanu, nelikumigas
informacijas publicé$anas gadijumu ir un buas mazak, neka citas tieSsaistes
platformas. Nemot véra minétos apstaklus, lidzdalibas ekonomikas platformam
Digitalo pakalpojumu akta noteikto pienakumu izpildi$anai nebus jaievie$ jau-
nas sistémas, bet tikai japarskata eso$o sistému atbilstiba Digitalo pakalpojumu
akta un nepiecieSamibas gadijuma tas japielago. Tapat sagaidams, ka papildus
piendkumu apjoms saistiba ar nelikumigas informacijas apkarosanu lidzdalibas
ekonomikas platformam nebus liels un péc nepiecie$amo zinos$anas un izveérte-
$anas sistému izveides vai aktualizésanas tas tik bieZi jaizmanto nebus.
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SECINAJUMI

Pétijuma rezultata autore izvirza aizstavéSanai $§adus secinajumus:

1. Galvenie izaicinajumi lidzdalibas ekonomikas pakalpojumu regulésana ir
saistiti ar to, ka lidzdalibas ekonomikas modelis nav tipisks (iesaistitas tris
personas, kuram ir at$kirigs pienakumu un atbildibas limenis vienai pret
otru) un nepiecieSams rast tadu tiesisko noreguléjumu, kas novérstu vai
mazinatu ar to saistitos riskus, bet vienlaikus parlieku nemazinatu lidzda-
libas ekonomikas prieks$rocibas un nodro$inatu $ada pakalpojumu snieg$a-
nas modela turpmakas attistibas iespéjas. Turklat lidzdalibas ekonomikas
pakalpojumi var tikt sniegti pari valstu robezam, lidz ar to minéto mérku
sasnieg$anai ir svarigi novérst sadrumstalotu, neskaidru un pretrunigu
tiesisko reguléjumu ES dalibvalstis.

2. Laiari ES lidzdalibas ekonomika nav izvéléjusies Istenot pozitivo integraciju,
proti, caur likumdog$anu, uz lidzdalibas ekonomiku ir attiecindma negativa
integracija caur ekonomiskajam pamatbrivibam, konkrétak, caur pakalpo-
jumu snieg$anas brivibu. Tomeér pakalpojumu snieg$anas briviba lidzdalibas
ekonomika nav absoliita un tas piemeérosana katra atseviska gadijuma var
bt atkariga, pieméram, no nespé&jas konstatét parrobezu elementu un
pakalpojumu snieg$anas islaicigu vai no LESD un Pakalpojumu direktivas
piemérosanas izslégtas pakalpojumu kategorijas. Turklat, ievérojot lidzdali-
bas ekonomikas pakalpojumu komplekso dabu un iesaistitas personas, var
bat situacijas, kad uz dalu noteiktu lidzdalibas ekonomikas pakalpojumu
veidojosam darbibam un iesaistitajam personam pakalpojumu snieg$anas
briviba bas attiecinama, bet uz dalu - né.

3. Lai lidzdalibas ekonomikas pakalpojumu platformas varétu palauties
uz Direktiva 2000/31 noteiktajam informacijas pakalpojumu sniegSanas
brivibas garantijam (iekséja tirgus klauzulu un ipasu kartibu informacijas
sabiedribas pakalpojumu snieg$anas ierobezosanai), ievérojot EST secina-
jumus lieta C-434/15 Elite Taxi un C-390/18 Airbnb Ireland, tam ne tikai
atbilsto$i Direktivas 2000/31 2. panta “a” punktam jaatbilst Direktivas
2015/1535 1. panta “b” punkta noteiktajiem kritérijiem, bet ari jaiztur Uber
tests. Ja lidzdalibas ekonomikas platformu sniegtajiem pakalpojumiem bez
grutibam konstatéjami Direktivas 2015/1535 1. panta “b” punkta noteiktie
kritériji, tad Uber testa sekmiga izturé$ana nav viennozimiga.

4. Uber tests paredz, ka papildus ir japarbauda, vai platforma veido attiecigo
pakalpojumu tirgu un vai platforma veido noteicosu ietekmi uz visparéjo
pakalpojumu, tostarp ar platformas piedavatajiem papildpakalpojumiem
vai, nosakot visparéja pakalpojuma cenu. Ja atbilde uz Siem jautdjumiem ir
apstiprinosa, tad pakalpojums nevar tikt atzits par informacijas sabiedribas
pakalpojumu un pretendét uz Direktiva 2000/31 noteiktajam garantijam.
Lidzdalibas ekonomikas platformu iespéjas izturét Uber testu ir atkarigas
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no ta, vai $a testa kritériji ir kumulativi vai alternativi. Ir platformas, ipasi
transporta pakalpojumu joma, kuras izveido jaunu, ieprieks nepastavéjusu
tirgu attiecigaja pakalpojumu joma, un alternativu kritériju gadjjuma tam
nav iespéu Uber testu sekmigi izturét. EST judikatara par Uber testa
kritériju dabu $obrid viennozimigu atbildi nesniedz, tacu agri vai vélu bus
jaizdara izskirSanas $aja jautdgjuma. Turklat uz $o jautajumi ir jaraugas pla-
sak, proti, tas nav par to, ka EST klasificé un sadala informacijas sabiedribas
pakalpojumus, bet par ES kompetenci un izvéles izdariSanu, vai attiecigie
pakalpojumi ir jaregulé ES vai dalibvalstu limeni.
. Lidzdalibas ekonomikas platformas, kas atzistamas par informacijas sabied-
ribas pakalpojumiem, var klasificéties ari par starpnieku pakalpojumu
sniedzéju - Direktivas 2000/31 14. panta noteikto glabaganas pakalpojumu
sniedzéju, jo lidzdalibas ekonomikas platformu darbiba balstas uz to lieto-
taju publicétas informacijas ka pakalpojumu piedavajumi un pieprasijumi,
atsauksmes par pakalpojumiem u.c. informacijas glabasanu.
. Lai varétu palauties uz Direktivas 2000/31 14. panta noteiktajiem atbildibas
ierobezojumiem par uzglabato informaciju, lidzdalibas ekonomikas platfor-
mam jaizpilda tie pasi prieksnoteikumi, kas citiem glabasanas pakalpojumu
sniedzéjiem — neitralitate attieciba pret uzglabato informaciju, atra riciba,
uzzinot par nelikumigu informaciju, lai to likvidétu vai liegtu tai pieeju. Sis
prasibas lidzdalibas ekonomikas platformas var izpildit:

a) parsvara lidzdalibas ekonomikas platformas neiesaistas gala/visparéjo
pakalpojumu snieg$ana, to darbiba balstas algoritmos un platformas
lietotaji, ievérojot attiecigas platformas un pakalpojumu specifiku,
diezgan brivi bez platformu iejauk$anas var darboties un veidot pakal-
pojumu sniegsanai un sanemsanai nepiecieS§amo saturu;

b) ievérojot to, ka lidzdalibas ekonomikas modela darbibai ir svarigi radit
drosibu un uzticibu starp visparéja/gala pakalpojumu sniedzéjiem un
sanémeéjiem, ka ari to, ka tiesibu aizskarumi, ko $ajas platformas var
izdarit to lietotaji, parasti bis tadi, kas $o drosibas un uzticibas vidi
grauj, lidzdalibas ekonomikas platformas bus ieinteresétas $adus gadiju-
mus konstatét un novérst. Sada riciba, kas primari vérsta uz lidzdalibas
ekonomikas pakalpojumu sniegsanai labveéligas vides izveidi, nodrosina
lidzdalibas ekonomikas platformam iespéju ierobezot savu atbildibu
par to lietotaju pielautiem tiesibu parkapumiem.

. Direktivas 2000/31 15. panta nostiprinata visparéjas parraudzi$anas saistibu

noteiksanas aizlieguma principa, kas ierobezo dalibvalstu tiesibas noteikt

starpnieku pakalpojumu sniedzéjiem pienakumu uzraudzit to uzglabatas
vai parraiditas informaciju likumibu, ievérosanu var parbaudit péc divam
metodém:

a) parbaudot darbibas, ko pakalpojumu sniedzéjam javeic, lai izpilditu
dalibvalsts noteikto pienakumu, proti, vai tas neparedz visas vai loti
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8.

10.

plasi definétas informacijas grupas visparigu un pastavigu uzraudzibu
(pamatmetode);

b) lidzsvarojot iesaistito personu - starpnieku pakalpojumu sniedzéju,
pakalpojumu sapéméju un aizskarto personu - pamattiesibas, kas
nostiprinatas Harta (interesu lidzsvaro$anas metode). Si metode lidz
§im ir piemérota tikai lietas, kuras ar parraidito vai uzglabato infor-
maciju ir aizskartas tiesibas uz intelektuala ipasuma aizsardzibu, tacu
ta var bat noderiga ari citos gadijumos, kad dalibvalsts noteiktus infor-
macijas monitoré$anas pienakumus vélas noteikt citu Harta noteiktu
pamattiesibu aizsardzibai.

Lidzdalibas ekonomikas platformam Direktivas 2000/31 15. panta nostip-
rinatais visparéjas parraudzi$anas saistibu noteik$anas aizliegums nav tik
aktuals ka platformam, kuras var tikt publicéts ar autortiesibam aizsargats
saturs, viltus zinas vai personu nomelnojosa informacija. Turklat lidzdalibas
ekonomikas platformas ari bez dalibvalstu iestazu noteiktiem rikojumiem
veic platformas publicéta satura uzraudzibu. Tomér, ka to ilustré EST uzdo-
tie prejudicialie jautajumi lieta C-83/21 Airbnb Ireland un Airbnb Payments
UK, kura vél ir izskatiSanas stadija, ir uzraudzibas darbibas, ko lidzdalibas
ekonomikas platformas neveic, bet dalibvalstis varétu bat ieinteresétas $adus
pienakumus noteikt. Pieméram, nodoklu iekasé$anas vajadzibam uzraudzit
un sniegt informaciju par platformu lietotaju noslégtajiem darijumiem. Sada
pienakuma pamatotiba batu parbaudama péc Direktivas 2000/31 15. panta.
Lieta C-83/21 Airbnb Ireland un Airbnb Payments UK dalibvalsts noteikta
pienakuma uzraudzit un sniegt informaciju par platformas lietotaju noslég-
tajiem darfjumiem atbilstibas Direktivas 2000/31 15. pantam atbilstibas
izvértésanai varétu but pietiekami ar pamatmetodes piemérosanu un EST
visdrizak neveiks skarto intere$u lidzsvarosanu - interesi nemaksat nodok-
lus un nedeklarét darijumus neaizsarga Harta nostiprinatas pamattiesibas.
Savukart, piemérojot pamatmetodi, $aja prejudiciala nolémuma laguma
lieta aplikotais pienakums varétu tikt atzits par visparéju uzraudzibas
pienakumu Direktivas 2000/31 15. panta izpratné, jo pienakums uzraudzit
un sniegt informaciju par visiem pakalpojumu sniedzéjiem (izirétajiem)
un to noslégtajiem darfjumiem, izmantojot platformu, noteikta dalibvalsts
teritorija butu plasas platformas lietotaju grupas (visu attiecigas dalibvalsts
pakalpojumu sniedzéju) pastaviga uzraudziba.

Viens no Direktivas 2000/31 12.-15. panta mérkiem bija nodrosinat sameri-

gus pienakumus starpnieku pakalpojumu sniedzéjiem, nodrosinot to, ka tie

netiek apgritinati ar pienakumiem, kas varétu traucét $adu pakalpojumu
attistibu. Visparéjas uzraudzibas saistibu neesamibas princips bija viena no
galvenajam vadlinijam nesamérigu pienakumu novérs$anai apstaklos, kur
satura uzraudziba tika uzskatita ka efektivakais, bet vienlaikus ari apgrati-
nosakais pasakums tiesibu aizskarumu interneta identificé$anai un novér-
$anai. Tomeér visparéja satura uzraudziba musdienas nebut nav vienigais
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11.

12.

13.

14.

un efektivakais veids tiesibu aizskarumu novérsanai interneta, un Digitalo
pakalpojumu akta priekslikuma ir mainita izpratne par to, kas ir sameérigi
pienakumi starpnieku pakalpojumu sniedzéjiem.

Digitalo pakalpojumu akta priekslikuma 7. panta ir saglabats visparéjas
uzraudzibas saistibu neesamibas princips, EK uzsverot $a principa nozi-
mibu digitalas vides regulésana. Tomér §is princips starpnieku pakalpojumu
sniedzéjiem noteikto pienakumu samériguma nodro$inasana Digitalo
pakalpojumu akta konteksta nav nemaz tik nozimigs, jo tas nav attiecinams
uz citiem pienakumiem, kas nav saistiti ar satura uzraudzibu, ka ari Digitalo
pakalpojumu akts vairs neparedz dalibvalstim ricibas brivibu pasam regulét
dazadus starpnieku pakalpojumu sniedzéju pienakumu aspektus un attiecigi
vairs nav nepiecieSamas uz dalibvalstim mérkétas vadlinijas $o pienakumu
samériguma nodros$inasanai.

Apejot visparéjas uzraudzibas saistibu neesamibas principu, Digitalo pakal-
pojumu akta priekslikuma EK ir paredzéjusi starpnieku pakalpojumu snie-
dzéju iesaisti droSas digitalas vides nodro§inasana, paredzot pienakumus,
kas nav saititi ar satura uzraudzibu ka tadu, bet gan vairak ir preventiva
rakstura vai reagésana uz tre§o personu (pakalpojumu sanéméju, uzticamu
zinotaju, dalibvalstu iestazu) identificétiem tiesibu aizskarumiem. So piena-
kumu samériguma nodros$inasanu ir uznémusies EK, Digitalo pakalpojumu
akta apjomigakus pienakumus paredzot atkariba no pakalpojuma sniedzéja
izméra un pakalpojumu sanéméju skaita, ka arl uzraudzibas un konkrétu
parkapumu precizas identificé$anas pienakumu uzliekot dalibvalstu atbil-
digajam iestadém un tre$ajam personam, kuras sniedz pazinojumus par
konstatétajiem parkapumiem.

Digitalo pakalpojumu akta Joti liels uzsvars likts uz vienota tiesiska regulé-
juma, ta izpratnes un piemérosanas prakses veido$anu. Pirmkart, Digitalo
pakalpojumu akta pienemsana regulas forma noveérsis atskirigu nacionalo
reguléjumu. Otrkart, Digitalo pakalpojumu akta paredzéta ciesa dalibvalstu
iestazu, Valdes un EK sadarbiba un informacijas apmaina. Sie pasakumi no
starpnieku pakalpojumu sniedzéju puses vértéjami pozitivi, jo tie veicinas
tiesisko noteiktibu un vienveidibu, neatkarigi no dalibvalsts, kura tiek
sniegti pakalpojumi.

Izvértéjot Digitalo pakalpojumu akta priekslikuma noteiktos papildus piena-
kumus starpnieku pakalpojumu sniedzéjiem, secinams, ka neviens no tiem
nav vérsts uz satura uzraudzibu vai, ja ir saistiti ar satura kontrolé$anu, tad
nav visparéjas dabas, lidz ar to $aja akta nav parkapts visparéjas uzraudzibas
saistibu neesamibas princips. Vienigais pienakums, kas praksé varétu radit
domstarpibas, ir loti lielam tie$saistes platformam Digitalo pakalpojumu
akta 27. panta 1. punkta noteiktie pienakumi veikt sapratigus, sameérigus
un efektivus pasakumus, lai novérstu specifiskos sistematiskos riskus,
kas konstatéti, veicot Digitalo pakalpojumu akta 26. panta noteikto risku
izvertéjumu. Kritériji, péc kuriem noteikt, ka Joti liela tie$saistes platforma
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15.

16.

17.

ir izpildijjusi Digitalo pakalpojumu akta 27. panta 1. punkta noteiktos
pienakumus, ir sapratigums, samérigums un efektivitate, un $adi pasakumi
neizslédz visparéju platforma publicéta satura uzraudzibu, kas varétu tikt
sagaidita noteiktu risku novérsanai. Ievérojot Valdes un EK kompetences
novértét minéto pasakumu izpildi un efektivitati, prakse radis, vai visparéjas
uzraudzibas rakstura pasakumi tiks sagaidit no loti lielam tie$saistes platfor-
mam un vai tie netiks attaisnoti ar sasniedzamo mérki.
Lidzdalibas ekonomikas platformas bas Digitalo pakalpojumu akta adresati,
jo tas ir informacijas sabiedribas pakalpojumu un starpnieku (konkrétak,
glabasanas) pakalpojumu sniedzgji. Turklat lidzdalibas ekonomikas platfor-
mas var tikt atzitas arl par tie$saistes platformam. Ir lidzdalibas ekonomikas
platformas, kuram nebus saisto$i Digitalo pakalpojumu akta paredzétie
tieSsaistes platformu pienakumi, jo tas ir mikro vai mazie uznémumi, ka
ari pagaidam neviena lidzdalibas ekonomikas platforma nesasniedz tadus
raditajus, lai varétu kvalificéties par Joti lielu tiessaistes platformu.

Pakalpojumi, kuri neietilpst Direktivas 2000/31 piemérosanas joma, atra-

disies arpus Digitalo pakalpojumu akta pieméro$anas jomas. Tas jo Ipasi

attiecas uz Uber platformu. Tomér Digitalo pakalpojumu akta paredzétie
papildus pienakumi starpnieku pakalpojumu sniedzéjiem drosas digitalas
vides nodro$inasana atkal aktualizé jautajumu par to, vai EST secinajumi
lieta C-434/15 Elite Taxi, izslédzot Uber no informacijas sabiedribas pakal-
pojumiem, nebija parsteidzigi. Turklat Digitalo pakalpojumu akts ir labak
pielagots tadu pakalpojumu, ka Uber pakalpojumi regulésanai, tostarp ieve-
rojot 5. panta 3. punkta paredzétos atbildibas ierobezojumus, ja platformu
no taja sniegtajiem pakalpojumiem nav iespé&jams viennozimigi noskirt.

Digitalo pakalpojumu akts lidzdalibas ekonomikas platformas skars, bet

mazaka méra, neka citas tieSsaistes platformas:

a) ir atsevi$kas lidzdalibas ekonomikas platformas, uz kuram neattieksies
atbildibas ierobezojumi par uzglabato informaciju saskapa ar Digitalo
pakalpojumu akta 5. panta 3. punktu, jo vidusméra sapratigi infor-
métam patérétajam to darbibas modelis nav skaidrs un personas, kas
sniedz pakalpojumus ar platformas starpniecibu, tiek ciesi sasaistitas ar
attiecigo platformu;

b) lidzdalibas ekonomikas platformas, ievérojot to darbibas specifiku un
nepiecieS$amibu nodrosinat dro$u un uzticamu vidi pakalpojumu snieg-
$anai un sanems$anai, jau Sobrid veic vairakus Digitalo pakalpojumu
akta paredzétos pasakumus - iegust informaciju par tirgotajiem pirms
pakalpojumu sniegSanas uzsaksanas, ir izveidojusas iekséjas siidzibu
izskatiSanas sistémas, veic platformas lietotaju tiesibu ierobezo$anu
atkartotu un sistematisku parkapumu gadijuma u.c. Minétie pasakumi
gan lielakoties nav aprobezoti tikai ar parkapumiem saistiba ar platfor-
mas lietotaju publicéto saturu, bet ari ricibu saistiba ar pakalpojumu
sniegSanu un sanemsanu;
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c)

lidzdalibas ekonomikas platformu darbibas specifikas dé] tajas publice-
tais saturs parsvara ir saistits ar pakalpojumu snieg$anu un sanemsanu,
tapéc, salidzinot ar, pieméram, socialajiem tikliem, S$ajas platformas
pastav mazaks risks, ka varétu tikt publicéta informacija, kas aizskar citu
personu pamattiesibas. Lidz ar to pienakumu apjoms, kas biis saistits
ar Digitalo pakalpojumu akta prasibu izpildi, lidzdalibas ekonomikas
platformam bus mazaks.
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ABSTRACT

Innovative sharing economy implies three parties to be involved - an online
platform that creates an environment for service providers and recipients to find
each other, make deals and perform settlements, underlying service providers
and service recipients, and it is oriented towards short-term use of free resources
rather than transfer of ownership.

The goal of the Thesis is to determine whether and to what extent can ser-
vices, providers and recipients thereof in sharing economy rely on the freedom
to provide services at all its levels. For that purpose, the Thesis analyses the issue
of which services can be deemed sharing economy services and addresses
the measures previously taken in order to regulate sharing economy services
in EU Member States and at the general EU level. Apart from that, the Thesis
defines the scope of rights conferred upon services, service providers and recip-
ients by the freedom to provide services at multiple levels — general (as derived
from the Treaty on the Functioning of the European Union and the Services
Directive) and special, which, in accordance with the e-Commerce Directive,
applies to information society services and intermediary services. The Thesis
analyses the case law findings of the Court of Justice of the European Union
regarding the sharing economy service platforms Airbnb and Uber and the guar-
antees that the providers of these services can rely upon, and assesses the Uber
test established in these cases. Concluding is the assessment of the potential
influence of the Digital Services Act proposal on sharing economy services.

The Thesis infers that general sharing economy services, providers and
recipients thereof can rely on guarantees of the freedom to provide services,
except for transport industry services. Another finding is that sharing econ-
omy platforms can be classified as providers of information society services
and intermediary services, or, more specifically, hosting services. However, in
order for sharing economy platforms to be classified as information society
service providers, these must not just meet the four criteria stipulated by Art. 1,
para. “b” of the Directive 2015/1535, but also pass the Uber test. That is, it has
to be ascertained that the respective platform does not form a service market in
an industry where the underlying service is being provided, and that it does not
exert decisive influence or control over the provision of these services.

A study of the Digital Services Act proposal has led to the inference that
it would also be applicable to sharing economy platforms. The Digital Services
Act shall preserve the guarantees currently provided for by the e-Commerce
Directive, but shall also institute certain extra duties for service providers for
the purpose of creating a safer Internet environment. It has been inferred that
none of the extra duties contradicts the prohibition of general monitoring obli-
gations, and that these shall affect the operation of sharing economy platforms
to a lesser extent as compared to other online platforms, considering the orien-
tation of the former towards the organisation of service provision rather than
propagation of information, as well as those practices of developing a safe
service provision environment that have already been set in order.
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INTRODUCTION

Technology development and accessibility have conduced the emergence of
new economic operation models. One such model is Airbnb, which was founded
in 2008 to provide a platform where any person with unused premises can
offer accommodation services. Available internationally, these accommodation
services are often used by tourists. In 2009, Uber (previously known as Ubercab)
came about as a platform where any person with an available vehicle and free
time could offer transportation services. Numerous other services have developed
over the aforementioned time period and later, operating in accordance with
the same model, where services are provided with the involvement of three
parties — the platform, the service provider and the service recipient, that
find transaction partners and effect transactions through the mediation of
the platform. Known as sharing economy, this service provision model is just
one of the many digital services provision models having developed thanks to
the new technological opportunities.

Sharing economy services are being received controversially. On one hand,
sharing economy has ensured access to alternative services in such traditional
industries as passenger transportation and accommodation services, which
have historically been subject to strict regulation. On the other hand, there has
been some resentment of development of such services in traditional industries
(Kyvrikosaios, 2018), and several negative risks have been identified over time,
associated with the absence of regulation for sharing economy and difficulties
in the application of existing legal regulation to this new service model.
Countries, including the EU Member States, reacted differently to sharing
economy services: 1) took a waiting stance without developing any regulations;
2) developed regulations or imposed restrictions on sharing economy services;
3) even prohibited the provision of such services.

Since 2016, institutions of the European Union (hereinafter - the EU)
have also drawn their attention to sharing economy services. In January 2016,
the European Parliament (hereinafter — the EP) has published a study on
the challenges and opportunities offered by sharing economy (Goudin, 2016),
and on June 2, 2016, the European Commission (hereinafter - the EC) has
presented the European Collaborative Economy Program, which explains
the phenomenon of such economy and assesses the applicability of the existing
legal regulatory framework thereto, as well as contains suggestions for Member
States pertaining to the regulation of such services. These activities, however,
were not followed by legislative initiatives that would directly address sharing
economy services. However, given that the Digital Single Market has been
a priority for the EC since 2014 (Juncker, 2014), the EC has initiated certain
legislative initiatives applicable to broader digital service groups and, respectively,
also to sharing economy services to an extent. The most prominent of these
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legislative initiatives is the Digital Services Act proposal presented by the EC
in December 2020. It contemplates essential changes to the liability burden and
responsibility regulation for digital service providers, and will also be essential
for sharing economy services.

In 2015, the Court of Justice of the European Union (hereinafter — the CJEU)
has received the first request for a prejudicial ruling in respect of sharing
economy services, specifically, regarding the services provided by Uber, for
consideration. The first judgement regarding sharing economy services has been
announced on December 20, 2017 in case C-434/15 Asociacion Profesional Elite
Taxi, adding relevance to the issue of integration of sharing economy services
into the domain of protection of freedom to provide services at its various
levels — at the general level, as provided for by the Treaty on the Functioning of
the European Union (hereinafter — the TFEU) and the Directive 2006/123/EC of
the European Parliament and of the Council of 12 December 2006 on services in
the internal market (hereinafter - the Services Directive), and at the special level,
which is applicable to information society services and intermediary services
in accordance with the Directive 2000/31/EC of the European Parliament
and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Internal Market
(hereinafter — Directive 2000/31). Another feature making this judgement
notable is that it was the first to implement the Uber test — a set of additional
criteria to be verified in order to classify a complicated digital service as an
information society service. The judgement referred to above was followed by
a number of other CJEU judgements, as well as discussions and analyses among
the legal science community regarding the findings made in these judgements
and the impact thereof on sharing economy services. However, there has not yet
been any comprehensive and profound studies of sharing economy services and
guarantees of the freedom to provide services as provided for by the EU law, and
on the influence of the Uber test on such services.

In 2018, a study undertaken by Tehnopolis has assessed the sharing
economy market in the domain of transport, accommodation, financial and
other online services across the 28 EU Member States in 2016 as 26.5 billion
Euros (which is 0.17% of the GDP of the 28 EU Member States in 2016), and its
actual employment volume as 394 thousand people (0.15% of the total number
of employed persons in the 28 EU Member States). In 2016, there was a total of
651 platform operating within the sharing economy service market (Tehnopolis,
2018). Apart from that, sharing economy tends to grow continuously; for
instance, according to a data summary by Eurostat, in 2019 (the last year
before the Covid-19 pandemics), over 554 million night bookings in the EU
were made using the Airbnb, Booking, Expedia Group or TripAdvisor platforms,
which means that every day, there was an average of 1.5 million guests spending
a night at a place booked through one of these platforms (Eurostat, 2021). The
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Eurobarometer survey of September 2021 also revealed that 29% respondents in
27 EU Member States have been using sharing economy platforms to receive
accommodation services. Data on specific sharing economy platforms are also
indicative of the development of these services and increase of the market share
thereof. For instance, Uber kept on enjoying continuous increase in the number
of users, profits and volumes of services provided (including the number of
trips) before the Covid-19 pandemics. In turn, despite the decline of operational
indices as compared to 2019 due to the pandemics of 2020, the overall level did
not fall below the result of 2018, whereas the improvement of epidemiological
situation brought about the growth of these indices in 2021 (Igbal, 2021).
The data referred to above confirm that sharing economy is not a short-lived
phenomenon, but on the contrary - it has the potential for further growth,
both quantitatively (increase of the market share for the existing services) and
in terms of development of new services (application of the sharing economy
model in other service domains where these are not yet employed as of today).
Respectively, this also means that the issue of regulation of these services remains
relevant and, inasmuch as a large share of these services is also provided across
the borders of the EU Member States, guarantees of the freedom of provision
of these services are of essential importance in the context of service regulation.

Given that a large share of these services is provided across the borders of
the EU Member States, also because a part of sharing economy services is tourist-
oriented, the issue of sharing economy service regulation is not to be considered
apart from basic economic freedoms and, in particular, the freedom to provide
services. Specifically, in defining regulatory framework for sharing economy,
the Member States must make sure that no unjustified and incommensurate
impediments would restrict the free cross-border movement of these services.

A study of applicability of the freedom to provide services to sharing
economy services is of practical relevance to both the EU as a whole and Latvia
in particular. Even though sharing economy platforms per se are commonly
based in just one of the EU Member States, these allow the respective services
to be provided in numerous or even in all EU Member States, and therefore
the platforms themselves operate across the internal and external borders of
the EU Member States. Apart from that, these platforms allow users to provide
and/or receive services across the borders of the EU Member States, and,
considering the mobility of such services, these are relevant for all EU Member
States. Therefore, even while there are no sharing economy platforms based
in Latvia, these do operate actively within the country, and residents of Latvia
actively use and provide sharing economy services. The inferences made within
the Thesis provide an explanation, or a framework for the Member States to use
for introducing measures and activities to regulate the sharing economy service
domain.

Sharing economy is a fine example of the great promptitude with which
technology is able to conduce the development of new service provision models
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that never existed before and do not fit into the traditional and well-known
service provision and transaction models. Moreover, the example of sharing
economy illustrates the difficulties that the Member States and the EU in general
might have to face while developing regulation for new complicated digital
cross-border services. Therefore, the inferences made in respect of sharing
economy services and the regulation applicable thereto can also be useful in
respect of other digital services.

The goal of the Promotion Thesis is to determine whether and to what
extent can services, providers and recipients thereof in sharing economy rely
on the freedom to provide services at all its levels, as stipulated by the TFEU,
the Services Directive and the Directive 2000/31. In order to attain this goal,
the following objectives of the Promotion Thesis have been set:

1) determine which services are deemed sharing economy services, inclu-
ding specific definition of the criteria to be used for identifying sharing
economy services, as well as determine the reasons why such services
should be regulated and the factors that make sharing economy services
hard to regulate;

2) review the most widely used measures introduced by legislators to
regulate sharing economy services in the Member States (also at Latvian
level) and at the general EU level, as well as self-regulation of sharing
economy services;

3) define the scope of rights conferred upon services, service providers
and recipients by the freedom to provide services at multiple levels —
general (as derived from the TFEU and the Services Directive) and
special, which, in accordance with the Directive 2000/31, applies to
information society services those information society services that are
classified as intermediary services;

4) assess whether sharing economy services can be classified as services
within the context of the TFEU and the Services Directive, and as infor-
mation society services and intermediary services (specifically, hosting
services) within the context of the Directive 2000/31, with the rationale
of the assessment focused especially at the CJEU case law findings of
such sharing economy services as Airbnb and Uber;

5) analyse the Uber test as established by the CJEU case law, its elements
and consequences arising from the application thereof to sharing eco-
nomy services;

6) compare the Digital Services Act proposal with the Directive 2000/31
and assess whether and to what extent would the Digital Services Act
affect the operation of sharing economy platforms.

The Thesis is structured into five sections. The first section described
the phenomenon of sharing economy, its operations principles, and compares
different concepts used to designate this phenomenon both internationally
and at the national level. It proposes to term the concept as “lidzdalibas
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ekonomika” (“sharing economy”) in Latvia. In order to explain the sharing
economy operation model, the Thesis closely addresses the better-known
sharing economy platforms - Airbnb, Uber, as well as the Bolt platform,
which is well known in Latvia. In order to provide an idea of the reasons why
the issue of sharing economy service regulation is relevant, this section also
addresses the advantages, risks and disadvantages of sharing economy, as well as
the approaches to containing these risks previously used by the Member States
and the EU. It also covers self-regulation as one of the potential solutions for
mitigating the risks of sharing economy.

The following three sections of the Thesis study the application of specific EU
legal acts and the freedom to provide services guarantees provided for thereby,
as well as the applicability thereof to sharing economy services. Guarantees of
the freedom to provide services can be distributed across a number of levels:
1) the general level, derived from the TFEU and the Services Directive and
applicable to all kinds of services; 2) guarantees applicable to information society
services and provided for by the Directive 2000/31; 3) guarantees additionally
introduced by the Directive 2000/31 for information society services that are
intermediary services. There is a separate section of the Promotion Thesis to
cover each of these levels.

Section two of the Thesis identifies the guarantees of freedom to provide
services derived from the TFEU and the Services Directive, explaining
the interest of service providers and recipients to rely on these guarantees.
Afterwards, the section identifies the subjects and services (economic activities)
protected by the freedom to provide services, as well as assesses whether and
how the persons involved in sharing economy can rely on these guarantees.

The third section of the Thesis explains the guarantees provided for by
the Directive 2000/31 in respect of information society services in addition to
the general guarantees of freedom to provide services. In particular, it explains
how the coordinated field and the special procedure restricting the freedom
to provide services provided for by the Directive 2000/31 actually strengthens
the freedom of information society service provision. Later on, this section
defines the subjects that can be classified as information society service
providers, also analysing the criteria for such classification and the subsequent
verification of the potential classification of sharing economy services as
information society services. Considering that the CJEU case law puts forward
additional requirements for complex digital services in order for these to qualify
as information society services (the so-called Uber test), this assessment is
carried out through the analysis of CJEU findings in case C-434/15 Asociacion
Profesional Elite Taxi, case C-390/18 Airbnb Ireland and case C-62/19 Star
Taxi App.

Section four of the Thesis covers the next level of protection for the freedom
to provide services — additional guarantees introduced by the Directive 2000/31
in respect of information society services that can be classified as intermediary
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services. In particular, this section describes and explains restrictions of
responsibility for stored and/or transmitted information applicable to
intermediary service providers, as well as the prohibition to impose general
monitoring liabilities. As with the previous sections, this one also explains which
subjects can rely on the specified guarantees, and assesses the classification of
sharing economy services as intermediary services.

The fifth section of the Thesis contains a closer study of the Digital Services
Act proposal (during the research and work on the thesis the Digital Services
act was only in the reconciliation procedure, therefore the author analyses
the project presented by the EC; in July of 2022 after reaching a political
agreement the EP adopted the act in the first reading, the act still needs to
be adopted by the Council), in consideration of the intention to review
and substitute Articles 12-15 of the Directive 2000/31, which provided for
the additional guarantees for intermediary service providers addressed in
section four of the Thesis. This section explains the necessity of the Digital
Services Act and contains an overview of the most essential changes proposed
by this Act. Apart from that, this section compares the Digital Services Act
against the Directive 2000/31, explaining which changes are going to affect
the regulatory framework of responsibility of intermediary service providers
and exemption of intermediary service providers from the general monitoring
obligation. The section also verifies whether the obligations additionally
imposed on intermediary service providers by the Digital Services Act violate
the prohibition to impose general monitoring obligations. The section concludes
with an assessment of the impact of the Digital Services Act on sharing economy
services, verifying whether sharing economy platforms will be the addressees
of the Digital Services Act, which guarantees is the Act going to institute for
intermediary service providers and whether sharing economy platforms are
going to be affected by the obligations instituted for online platforms.

The Thesis has been developed using the following research methods
common for the legal science. The analytical method is used to research CJEU
cases and derive inferences regarding the CJEU case law findings, the analysis
performed within the boundaries of the Thesis serves as a basis for inferences,
assessments and suggestions. The comparative method is employed when
comparing the findings made in the CJEU judgements regarding the application
of the Directive 2000/31 in respect of different services, as well as when
comparing the Directive 2000/31 with the Digital Services Act proposal. The
historical method is used to research the course of development of sharing
economy services, review historical circumstances and considerations for
the enactment of the Directive 2000/31, as well as to describe the progression of
the EU towards certain legislative activities in the regulation of digital services.
The inductive method is used to generalise the findings made in specific CJEU
judgements on guarantees of freedom to provide services and apply these not
just to some specific services concerned by the respective individual case, but
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to other services as well. The deductive method is used to specify and apply
general inferences regarding guarantees of freedom to provide services to
sharing economy services. The empirical research method is used to study CJEU
judgements and analyse texts by legal scientists.

The scope of literary sources used in the Thesis was influenced by the fact
that the phenomenon of sharing economy per se is relatively new, as well as
that the legal issues studied within the boundaries of this Thesis have only
become relevant at the EU level during the last 5-7 years. Another aspect to be
mentioned is that, despite the active operation of a number of sharing economy
platforms in Latvia, Latvian legal scientists have not yet expressed any increased
interest in the issue of sharing economy, so the number of sources available in
Latvian is quite limited.

Given that the subject studied in the Thesis is within the EU law dimension,
the Thesis uses EU legal acts (TFEU, Services Directive, Directive 2000/31, etc.),
as well as the CJEU case law on the freedom to provide services in general and
regarding the Directive 2000/31 as sources and as the subject matter; the author
has studied all the available CJEU judgements regarding this Directive, which
are over 20 as of today. The Thesis also widely uses clarifications regarding
the development of the EU legal acts and the studies carried out by EU institutions
prior to the passage of regulatory acts (e.g., the European Collaborative Economy
Program) and assessment of regulatory acts (e.g., reports on the application of
the Directive 2000/31).

The Thesis also uses foreign legal literature on general guarantees of
the freedom to provide services, the most prominent of which are the numerous
works by prof. C. Barnard, as well as comments on the TFEU by M. Kellerbauer,
M. Klamert and J. Tomkin. Within the Thesis, the author also used commentaries
of the Directive 2000/31, the most essential of which are the commentary on
e-commerce regulation by A. R. Lodder and A. D. Murray and the commentaries
on EU digital law by R. Schultze and D. Staudenmayer. An especially serious
insight into the legal analysis of sharing economy services was provided
previously by V. Hatzopoulos and M. Inglese, whose publications are analysed
in the Thesis. However, the Thesis also uses publications and analysis regarding
specific CJEU judgements in respect of sharing economy services prepared by
A. Chapuis-Doppler, V. Delhomme, A. de Franceschi, 1. Domurath, R. Ducato,
M. S. Ferro, L. Hou, S. Natile, T. Rodriguez de las Heras Ballell, M. Y. Schaub,
P. van Cleyenbreugel and other authors.

In the course of development of the Promotion Thesis, several publications
were made by the author hereof in connection with the study, and the Thesis
contains the findings and inferences, as well as separate fragments from these
publications:

1) Kalnina V. Findings of the Court of Justice of the European Union in
case C-434/14 Asociacion Profesional Elite Taxi versus Uber Systems Spain
SL. Legal Traditions from Central and Eastern Europe and Questions of
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Legal Identity. Collection of Articles of the 76" International Scientific
Conference of the University of Latvia. Riga: Academic Publishing
House of the University of Latvia, 2018, p. 221-227.

2) Kalnina V. Regulation of Car Sharing - a Government Competence.
Editorial Column. Jurista Vards, February 13, 2018, No. 7 (1013),
page 2.

3) Kalnina V. Service Providers in Sharing Economy. Jurista Vards, July 2,
2019, No. 26 (1084), pages 24-30.

4) Kalnina V. A smart approach to regulating sharing economy servi-
ces. Book: 7 International Conference of PhD Students and Young
Researchers “Law 2.0: New Methods, New Laws”. Conference papers.
Vilnius: Vilniaus universiteto leidykla, 2019.

5) Kalnina V. Risks of sharing economy as grounds for restricting
the freedom to provide services. From: Protecting the constitutional
values: prospects of different domains of law. Collection of Articles of
the 77% International Scientific Conference of the University of Latvia.
Riga: Academic Publishing House of the University of Latvia, 2019,
p. 365-371.

6) Kalnina V. What is the difference between Airbnb and Uber. CJEU
findings in case C-390/18 Airbnb. From: Application of international
and European Union law in national courts. Collection of Articles of
the 78" International Scientific Conference of the University of Latvia.
Riga: Academic Publishing House of the University of Latvia, 2020,
p. 41-48.

7) Kalnina V. Self-regulation in digital environment as an alternative to
government-imposed regulation. Jurista Vards, July 2, 2019, No. 26
(1084), pages 24-30.

8) Kalnina V. Operation of the prohibition to impose general monitoring
obligations on intermediary service providers. Analysis of the CJEU
case law. Jurista Vards, September 15, 2020, No. 37 (1147).

9) Kalnina V. Subjects that may refer to the freedom to provide services
in sharing economy. From: Objectives, importance and future of legal
science in legal systems I. Collection of Articles of the 7" International
Scientific Conference of the Faculty of Law of the University of Latvia.
Riga: Academic Publishing House of the University of Latvia, 2019,
p. 320-328.

10) Kalnina V. How to pass the Uber test. CJEU findings in case C-62/19
Star Taxi App. From: Law and legal environment in dynamic conditions.
Collection of Articles of the 70™ International Scientific Conference of
the University of Latvia. Riga: LU Akadémiskais apgads, 2021.

11) Kalnina V. Liability of Intermediary Service Providers in the Digital
Services Act. (accepted for publishing in the Collection of Articles
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of the 8" International Scientific Conference of the Faculty of Law of
the University of Latvia, 2022).

To enhance the relevance of the subject of the Promotion Thesis in Latvia,
the author, acting as the editor, has organised a themed issue of the “Jurista
Vards” magazine on sharing economy. The themed issue was published on
July 2, 2019 (No. 26 (1084)).

In the course of development of the Thesis, in 2020, the author worked
in the Ministry of Justice of the Republic of Latvia to prepare a study “Rights
and liabilities of online service providers. Service of the European Union case
law concerning the Directive 2000/31/EC of the European Parliament and of
the Council of 8 June 2000 on certain legal aspects of information society services,
in particular electronic commerce, in the Internal Market (the Directive on
Internal Trade) over the period of 2003 to 2019”, which addresses 23 judgements
delivered by the CJEU over the specified time period. The findings made within
the boundaries of this study have been used in sections 3 and 4 of this Thesis in
respect of the guarantees of freedom of provision of information society services
as per the Directive 2000/31.

Several reference papers have been presented at conferences to address
the subject of the Thesis:

1) Reference paper “Findings of the Court of Justice of the European
Union in “Uber” cases” has been presented on February 2, 2018 in
the “Current Problem Issues of International Public and European
Union Law” section of the 76" International Scientific Conference of
the University of Latvia (Riga, Latvia);

2) Reference paper “Sharing economy - to regulate or not to regulate”
has been presented on February 27, 2019 in the “Current Problem
Issues of International Public and European Union Law” section of
the 77" International Scientific Conference of the University of Latvia
(Riga, Latvia);

3) Presentation at the international conference “International Network of
Doctoral Students in Law 7" International Conference of PhD Students
and Young Researchers “LAW 2.0: New Methods, New Laws™ (Vilnius,
Lithuania) on April 25, 2019 with the reference paper “A smart approach
to regulating sharing economy services”;

4) Bench-scale reference paper “Subjects that can refer to the freedom to
provide services in sharing economy” has been presented on October
16 through 18, 2019 at the 7™ International Scientific Conference of
the Faculty of Law of the University of Latvia (Riga, Latvia);

5) Presentation in the “International Public Law and European Union Law”
section of the 78" International Scientific Conference of the University
of Latvia (Riga, Latvia) on February 13, 2020 with the reference paper
“How Airbnb is different from Uber. CJEU findings in case C-390/18
Airbnb?;
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6)

7)

8)

Presentation in the “International and European Union Law Section” of
the 79" International Scientific Conference of the University of Latvia
(Riga, Latvia) on February 5, 2021 with the reference paper “How to
pass the Uber test: CJEU findings in case C-62/19 Star Taxi App”;

Presentation at the International FORTHEM Student Conference
“Europe Today and Tomorrow” at the University of Burgundy (Dijon,
France) on May 5, 2021 with the reference paper “Balance of rights and
obligations of sharing economy service providers in the EU law”;

Presentation at the 8" International Scientific Conference of the Faculty
of Law of the University of Latvia “New Legal Reality: Challenges and
Solutions” (Riga, Latvia) on October 22, 2021 with the reference paper
“Liability of Intermediary Service Providers in the Digital Services Act”.
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1. SERVICES IN SHARING ECONOMY

Sharing one’s resources, which is the cornerstone of sharing economy, is by
no means something new — people have always been doing that, yet it used to
be done in smaller amounts and within narrow groups, for instance, between
family members, friends or neighbours (Peterka et. al., 2018). Sharing economy
allows broader and greater sharing of one’s resources, not just within the limits
of a city or a country, but worldwide, granting access to residential spaces and
vehicles in other countries, as well as to other services from people otherwise
completely unknown to the recipient (Domurath, 2018).

Development of the sharing economy model has been conduced by
a number of circumstances. First, it is the technological opportunities brought
about by the fourth industrial revolution, such as the Internet of Things, which
allows remote obtainment of information from smart devices, fast 4G and 5G
Internet, cloud-based data storage, big data analysis, robotics, smart devices
with applications and GPS, secure payments and social media (Hatzopoulos,
2018). These technologies were required in order to create an ample database of
service providers and recipients, ensure security of transactions and payments
and strengthen users’ trust in platforms (Makela et. al., 2018). Second, it is
the problems of traditional economic models. For example, after the global
economic crisis of 2008, people were compelled to look for ways to optimise
their expenses and receive alternative income (Hatzopoulos, 2018; Peterka et. al.,
2018). Third, it is the essential circumstances like urbanisation, which allows
the formation of critical mass, the society’s wish to obtain greater control over
the satisfaction of its needs, the climate change issue and the great emphasis by
the society not just on the receipt of goods and services, but the obtainment of
special experience as well (Hatzopoulos, 2018).

Sharing economy is still undergoing its development stage, and therefore
it changes due both to the preferences and behaviour of involved persons, and
to government actions, specifically, the passage of regulatory acts to govern
the provision of such services. As a result of these reasons, as well as due to
the fact that the sharing economy model is different from traditional economic
models, this phenomenon is rather difficult to define and comprehend. However,
defining the concepts of sharing economy and sharing economy services is
essential in the discussion of regulation of such services, so that it would be
possible to determine the best and most appropriate approach and make sure
that the scope of the regulation is clear and does not leave any segment of such
services outside the legislative framework.
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1.1. Concept and examples of sharing economy and services

The economic phenomenon studied by the Thesis is characterised by
the following essential features. First of all, three parties to the economy - an
intermediary platform, a service provider and a service recipient. Second, it is
the access to resources in lieu of transfer of ownership. Third, it is the involvement
of consumers not just in the receipt of services, but in the provision thereof as
well.

There is a series of terms in the English language to define this economic
phenomenon. The most commonly used are sharing economy, collaborative
economy, peer-to-peer economy, gig economy, and on-demand economy. In
principle, all of these terms are used to designate the same phenomenon, yet
each of these may have its own nuances that expand or constrict the scope of
actions that this specific term refers to.

There is no common idea of the most appropriate term and the scope
of actions designated thereby. Neither do the EU institutions at the EU level
have any such common idea. In 2016, the EC has published the “European
Collaborative Economy Program”, which uses the term collaborative economy.
In accordance with the definition proposed by the EC, collaborative economy
is characterised by three subjects involved in the provision of services —
the platform, the service provider, regardless of the legal status thereof, and
the service recipient, the status of which is irrelevant as well, and the provision
of services that does not usually imply any transfer of ownership (EC, 2016).

In turn, the EP has preferred the term sharing economy, which designates
the use of digital platforms or portals to facilitate consumer participation in
service provision and the process of agreement on the receipt of a service, thus
reducing inexhaustive use of different financially assessable values (Goudin,
2016).

The most widely used English term in legal science and economics is
sharing economy. There is a number of objections against the use of this term,
as individual authors correlate it with altruistic will to share one’s resources
rather than with profit making (Goudin, 2016), which is in fact inherent in
most platforms and service providers (Tehnopolis, 2018). However, this term
is still often used with a reference to the respective objections, as it is the most
recognisable one (McKee et. al., 2018).

In Latvia, the economic phenomenon studied by the Thesis is defined using
Latvian translation of the English terms listed above: “lidzdalibas ekonomika’,
“sadarbiga ekonomika”, “sadarbibas ekonomika’, “daliSanas ekonomika”, “plat-
formu ekonomika” and “gabaldarbu ekonomika” The choice of any specific
terms in Latvia is not usually substantiated, and there has been no discussion as
to what does each of these terms encompass and what the differences between
these are. For instance, on April 30, 2019, the Cabinet of Ministers has approved
the conceptual report “On the regulation of the sharing economy sector”
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developed by the Ministry of Economics, which uses the term “sadarbibas
ekonomika” (“collaborative economy”), yet no substantiation for the choice
of this specific term has been provided. The report construes collaborative
economy as business models where business activities are facilitated by shared
use of a service or cooperation between a number of parties and that involve
three parties — the service provider, the user and the intermediary, which uses
online platforms, mobile applications or other solutions to connect the service
provider with the user. Considering the references made within the report
to the “European Collaborative Economy Program’, it is to be inferred that
collaborative economy, in this instance, has the same meaning as the term
“collaborative economy” used by the EC.

For the Thesis, the author chose to use the term “lidzdalibas ekonomika”
(“sharing economy”), first used to describe this economic phenomenon by
R. Kilis (2017). The author also uses this term as translation for the English
definition “collaborative economy”. The reason behind this choice is that this term
is palatable and reflects a major feature of this new economic model - shared
activities of consumers within this economy, i. e. not just the consumption of
services, but participation in the provision thereof as well. Even though the term
“collaborative economy” would be more literally translated as “sadarbibas
ekonomika” or “sadarbiga ekonomika’, it is not the collaboration, but sharing
and involvement in both the receipt and provision of services that form
the basis of such economy. Given that this term is used herein as a translation
of “collaborative economy”, it is to be construed in the same manner. Specifically,
within the boundaries of the Thesis, the use of the term “sharing economy”
by the author encompasses an economic model that implies the involvement
of three parties (an intermediary platform, a service provider and a service
recipient), access to resources in lieu of transfer of ownership, involvement of
consumers not just in the receipt of services, but also in the provision thereof
as well, and provision of services either for a fee or free of charge. Given that
financial services are an industry subject to special regulation, the author does
not address financial service platforms within the boundaries of this Thesis.

The most well-known examples of sharing economy are the Airbnb platform,
which offers an opportunity to publish residential premise rental advertisements,
as well as Uber, a platform acting as an intermediary for ordering passenger
transportation services. A characteristic feature of both platforms is that
these only provide a platform (a digital environment) for a service provider
and a service recipient to come together at and to transact through, whereas
the actual accommodation and passenger transportation services are provided
by person, usually an individual, through the use of his/her own resources.

Of these two platforms, only Airbnb operates in Latvia, whereas the transport
service industry is serviced by Bolt, a platform hosted by a company registered
in the Republic of Estonia. According to the terms of use of the platform, it
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uses an operation model similar to that employed by Uber, and is also deemed
a service provider in the setting of sharing economy.

1.2. Regulation of sharing economy services

Sharing economy has its own distinctive advantages and potential. The EC
has assessed this economic model as capable of conducing competition and
growth, as it allows individuals to offer services, stimulates the occurrence of
new employment opportunities, elastic work time and new sources of income.
Consumers, in turn, get access to new services, broader supply and lower prices.
Apart from that, this economic model might promote shared use of economic
assets and more reasonable use of resources (EC, 2016).

On the other hand, the fact that the sharing economy model is different from
traditional service provision models and it is hard to apply the existing legal
regulation thereto, entails a number of serious risks. First, sharing economy is
associated with certain consumer rights protection risks, as consumers themselves
take part in the provision of a service; hence, it is hard to identify the weaker party
that requires protection (Hatzopoulos, 2017). Second, sharing economy entails
some employee protection risks, as services are provided through the mediation
of a platform and, to an extent, for the benefit of a platform, by persons who do
not generally have any legal employment relations with the platform or another
subject (EC, 2016). If it is the only source of income for a person, this person
is less protected than an employed one. Third, there is the tax administration
risk, as it can be hard to determine the taxable object within a sharing economy
model (Petropoulos, 2017). In addition to the specified risks, there are personal
data protection risks, competition risks (Racko, 2019), discrimination risks
in respect of access to services or provision of services (The Guardian, 2022),
responsibility risks.

Approaches to mitigating and eliminating these risks can be different.
At the EU level, there is currently no legal regulation that would be targeted
specifically at sharing economy. The only initiative is the EC “European
Collaboration Economy Program’, which is an instrument of the right of
recommendation. This program is being criticised as an excessively passive
approach to the regulation of sharing economy (EESC, 2016), yet no new
initiatives have followed yet. On the other hand, as digital platforms are of
essential importance for the provision of sharing economy services, these
form a part of the Digital Single Market. Thus, sharing economy services
are affected by the EC legislative initiatives, which, within the boundaries of
the Digital Single Market Strategy (EC, 2015), are oriented towards cross-border
e-commerce, consumer rights protection, delivery of goods, etc. For example,
sharing economy platforms are subject to the requirements to provide clear
terms of use of a platform and to implement an internal complaint processing
system as stipulated by Article 2, paragraph 2 of the Regulation No. 2019/1150
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of the European Parliament and of the Council of 20 June 2019 on promoting
fairness and transparency for business users of online intermediation services.

Member States took different approaches to the regulation of sharing
economy services, which is primarily associated with the situation and relevant
political aspects of each specific Member State. For that matter, the Latvian
approach to the regulation of sharing economy services is rather passive and
dissociated, and only applies to the transportation service industry as of today.
In 2017 and 2019, Latvia has introduced amendments to the Law on Carriage
by Road and enacted the Regulations of the Cabinet of Ministers No. 389 of
August 27, 2019 “Regulations on the Commercial Passenger Transportation with
Passenger Cars”, introducing requirements that the persons willing to provide
passenger transportation services through the mediation of Bolt or a similar
platform must observe.

Estonia has also adopted the so-called “Uber regulation” in 2017, imposing
requirements towards the provision of services through the mediation of such
platforms (Sharing and Caring Cost Action CA16121, 2018). In addition thereto,
however, Estonia has also passed the Law on Simplified Business Income Tax
in January 2018 (Riigikogu, 2018), which allows simplified taxation of services
provided by individuals on an irregular basis with taxes applying not just to
passenger transportation, but to any other sharing economy services as well.

The approach to sharing economy regulation chosen by Germany is associated
with mitigating the risks of sharing economy, such as unregistered employment
and competition risks (Sharing and Caring Cost Action CA16121, 2018), as well
as reaction to the housing accessibility issue and obtainment of environment
protection goals. For instance, short-term rentals are prohibited in Berlin unless
a prior permit has been granted, and the short-term rental period is restricted
to 90 days a year (Berliner Vorschriften- und Rechtsprechungsdatenbank, 2018).
As pertains to the transport service industry, Germany has passed the Federal
Car Sharing Law (Bundesministerium der Justiz, 2017) with an eye towards
promoting the use of such services in order to mitigate the impact of private
motor transport on the climate and the environment.

Inasmuch as it is essential for the provision of sharing economy services
to ensure service quality and transaction safety, self-regulation is of critical
importance for that purpose in the setting of dissociation and absence of legal
regulation. Self-regulation is a set of measures taken by platforms on their
own to check service providers and service recipients and control the quality
of services. The main self-regulation mechanism is the introduction of internal
rating systems to solve the problem of trust and to provide platform users with
more detailed information about the service (Hou, 2018). Internal rating systems
allow a number of goals to be achieved with an eye towards creating a safe service
provision and receipt environment — control the quality of goods and services,
provide (apparently) credible information about service providers and sellers
of goods, as well as ensure the obtainment of information for the identification
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of any breaches of the terms of sale of goods or provision of services for use as
a basis for further implementation of actions aimed at eliminating such breaches
(Kalnina, 2019).

Even though internal rating systems in sharing economy are successful at
giving service providers and recipients greater confidence in one another and
convincing them that the services are reliable and of proper quality (Davidson
et.al., 2018), there are several reasons why self-regulation is not acceptable as
the only solution. First of all, it is impossible to create a perfectly impartial rating
system, which is due both to the aspiration to get the best rating at all costs and
to human factors (Kalnina, 2019). Second, sharing economy platforms do not
have sufficiently developed mechanisms that would allow a person with low
rating to restore his/her rating (Redihina et.al., 2018). Third, there is a risk that
self-regulation systems may turn sharing economy platforms into self-governed
oligopolists situated beyond the reach of any monitoring mechanisms, lacking
transparency and oriented towards securing the interests of the platform itself
rather than protecting the interests of its users (Davidson et.al., 2018). Even
though these problems can, to an extent, at least, be resolved through reviewing
the operation of rating systems, improving algorithms and introducing new
measures within the boundaries of internal rating systems, this will not help
mitigate the influence of platforms on self-regulating systems, so full self-
regulation of sharing economy services is assessed as impossible and unacceptable
(Kalnina, 2019). However, combining self-regulation and regulatory control is
deemed a better approach (Davidson et. al., 2018; Hatzopoulos, 2018).

Challenges of sharing economy service regulation are not limited to
the peculiarities of this service provision model, the need to strike a balance
between risk mitigation or elimination on one hand and creation of a develop-
ment-friendly environment for these services on the other hand, and
rectification of overly different and dissociated legal regulatory framework in
the Member States. In the course of implementing sharing economy regulation
measures, the Member States must also consider basic economic freedoms, as
these services, the providers and recipients thereof travel across the borders of
the Member States. Freedom to provide services implies different guarantees for
service providers and recipients, which the Member States must respect.
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2. GENERAL GUARANTEES OF THE FREEDOM TO
PROVIDE SERVICES

Freedom to provide services is one of the four basic economic freedoms
of the EU, which form the core of the EU internal market (Gailitis, 2017).
Nowadays, the freedom to provide services has become very important, as we
now live in a “service society” (Hatzopoulos, 2012), where services comprise two
thirds of the EU economy and generate 90% of all new vacancies (EC, 2017).

Freedom to provide services is stipulated by articles 56-62 of the TFEU,
liberalising the service market and prohibiting the Member States from
imposing restrictions on the free circulation of services within the EU (Blanke
et. al., 2021). Apart from that, the freedom to provide services is also governed
by the Services Directive, the goal of which is to promote liberalisation of
the service market (Barnard, 2016).

Due to the fact that sharing economy is based on service provision and that
these services can contain a cross-border element, guarantees of the freedom to
provide services are relevant for the persons involved in sharing economy.

2.1. Guarantees of the freedom to provide services arising from
the TFEU and the Services Directive

Article 56 of the TFEU stipulates that restrictions on freedom to provide
services within the Union shall be prohibited in respect of nationals of Member
States who are established in a Member State other than that of the person
for whom the services are intended. First of all, it grants persons the right to
travel for the purposes of service provision of receipt, which includes entry and
sojourn in another Member State (Kalmert, 2019). This right mostly applies to
individuals who actually travel across the borders of Member States (including
representatives of legal entities who travel for the purposes of service provision
/ receipt). However, it is also important for service providers registered as legal
entities, in order for them to provide their services, that the representatives
(individuals) or customers thereof would be able to travel across the Member
State borders within the EU. Second, the freedom to provide services includes
the right to access the service markets of other Member States, which is
the most essential and largest part of the guarantees of freedom to provide
services in terms of volume (Cuyvers, 2017). This dimension of the freedom
to provide services is most frequently looked at from a different perspective —
the prohibition for Member States to impose restrictions for the provision of
services by persons from one Member State in another Member State (Aleho
et. al., 2004). Specifically, the freedom to provide services secures the right
to perform cross-border economic operations in another Member State on
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the same conditions that are instituted by this other Member State for its own
nationals or registered legal entities (Breitenmoser, 1996).

In spite of the formulation used in the Article 56 of the TFEU, the guarantees
of freedom to provide services as stipulated in the TFEU are not only applicable
to services providers, but to service recipients as well (Kalmert et. al., 2019;
Barnard, 2013). Moreover, within the context of the freedom to provide
services and other core economic freedoms, it is rather more common to speak
of the restrictions imposed by Member States and the permissibility thereof;
from the standpoint of service providers and recipients, however, these rather
are the restrictions on the Member States’ freedom of actions that protect
the persons involved in the service market against requirements and restrictions
that are improper, incommensurate or impede the movement of services. Thus,
one can assume that the freedom to provide services protects those providing
or receiving services in another Member State from the application of any
requirements that are not instituted in respect of the provision or receipt of such
services in these persons’ country of residence or registration. However, should
these additional requirements or restrictions be imposed, these would have to
meet the commensurability criteria (a very high bar is set for the Member States
as regards the substantiation of such restrictions).

The goal of the Services Directive is to create a single service market by
defining clear and far-fetched standards of the freedom to provide services,
reinforcing the rights of service providers and recipients and restricting the actions
of Member States (Lianos et. al., 2012). However, the Services Directive is not
merely a more detailed recitation of the regulation for the freedom to provide
services provided for by Article 56 of the TFEU, but it also covers certain issues
outside the scope of the TFEU.

First, the Services Directive contains regulations regarding the freedom
for service providers to conduct business, which, as distinct from the freedom
to provide services, are aimed at promoting permanent service provision in
another Member State by means of restricting the application of permit systems
to service providers from other Member States. Second, the Services Directive
summarises the CJEU case law findings regarding the content of the freedom to
provide services and provides a more elaborate determination of the measures
that may not be taken by Member States in order to restrict the provision of
services, as well as the permissible exceptions in terms of restricting the freedom
to provide services. Third, the Services Directive emphasises that the freedom to
provide services also applies to service recipients, prohibiting the Member States
from imposing such requirements upon service recipients that would in any
way restrict the receipt of services from a service provider conducting business
in another Member State. Fourth, the Services Directive makes provisions for
measures that would be aimed at ensuring the quality of services, which mostly
apply to the accessibility of information, and are meant to improve the credibility
of service providers from other Member States for service recipients. Finally,
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the Services Directive makes it incumbent upon Member States to implement
several administrative measures to simplify administration and establish
cooperation between Member States.

As an overall assessment, it can be inferred that the Services Directive
reinforces the freedom to provide services by means of summarising, upholding
and specifying the CJEU case law findings regarding the scope and conception of
the freedom to provide services, as well as by defining specific positive liabilities
for Member States in order to promote liberalisation of the service market.

2.2. The rights of sharing economy services, providers and
recipients thereof to rely on the guarantees of freedom
to provide services

In order for a person to be able to refer to the freedom to provide services,
the existence of a number of prerequisites must be identified. The most
comprehensive list of such prerequisites has been proposed by T. Schmitz (2010):
1) applicability in time - associated with the time when the Member State has
joined the internal market and assumed the liability to respect the freedom to
provide services as binding upon itself; 2) applicability in respect of specific
persons — who, within the context of this freedom, are nationals of the Member
States (or their significant others), legal entities, as well as applicability to third
country nationals; 3) material applicability — which are the activities protected
by the freedom to provide services and identified when defining the concept of
a “service’, the cross-border element, the protected and non-protected activities.
These criteria can be used in order to ensure proper verification in each specific
case to determine whether the freedom to provide services as defined in
the Article 56 of the TFEU is applicable to a specific transaction and the parties
thereto. Some of the criteria are formal, i. e. the applicability in time, which is
not of that essential importance when concerning sharing economy services in
general. These, however, can be quite important in specific cases, as failure to
meet these could result in the freedom to provide services being inapplicable.

Within the context of sharing economy, the most important criteria are
those that define which persons can rely on the freedom to provide services and
which services are to be protected, as well as which services are exempted from
the protection of the freedom to provide services. However, in view of the fact
that the cross-border element is essential for the application of the guarantees
of freedom to provide services as defined by the Article 56 of the TFEU and
the Services Directive, its existence and manifestations in sharing economy have
to be verified as well.

The cross-border element can manifest itself in sharing economy in
a number of ways. First, it is characteristic with sharing economy platforms that
borders are crossed by the service provider. Specifically, in sharing economy,
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borders will usually be crossed by sharing economy platforms, the holders of
which are only registered in the EU in one of the Member States, but ensure
the operation of their platforms across the entire EU. Thus, a platform creates
a cross-border element in respect of all transactions made through the mediation
of this platform in any other EU Member State where this platform is used.
In the meantime, there can also be situations when the border is crossed by
the provider of a general service, for instance, when passenger services are
offered for cross-border transportation or when the services are rendered at
the customer’s location. Second, in order for a sharing economy service to be
received, the border can be crossed by the service recipient. This is especially
characteristic of the tourism industry, e.g., as pertains to Airbnb services, yet, for
instance, passenger transportation services are also used in tourism.

Even though the cross-border instances referred to above are the most
widespread ones, it cannot be ruled out that sharing economy services are also
provided by means of having the service itself, or both the service provider and
the service recipient cross the border.

Assessment of whether sharing economy platforms act as subjects and
provide services protected by the freedom to provide services as defined in
the Article 56 of the TFEU leads to the inference that, in general, platforms can
meet the requirements set by the Article 56 of the TFEU. First, platforms provide
their services for a fee, which can be paid using different models — payments can
be collected from service providers who provide services through the mediation
of the platform, or from underlying service recipients. Second, sharing economy
platforms are managed by legal entities that can be deemed service providers in
the context of the Article 57 of the TFEU. Third, even though sharing economy
platforms are managed from one Member State but available permanently in
other Member States as well, situations can be identified when the services
provided by sharing economy platforms are of short-term nature. While such
temporary nature is harder to identify with persons who use a sharing economy
platform to provide services, temporary nature can well be observed in respect
of persons who use sharing economy platforms to receive services occasionally
and for a specific purpose.

An examination of underlying service providers leads to the inference that
they and the services they provide can meet the requirements set by the Article 57
of the TFEU. First, underlying services are usually provided for a fee. Second,
services are rendered through the use of sharing economy platforms by both
legal entities and individuals, who are not employees and act in their own
economic interests. Third, in cases when services contain a cross-border element
(services are provided across the border), these will often have a short-term or
temporary nature. Specifically, for instance, transport services will mostly be
tied to a specific geographical location where these services will occasionally
be used by persons from other Member States. Fourth, services provided
through sharing economy platforms could not be subject to the principles of
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free movement of goods, free movement of workers or free movement of capital,
as, in case with sharing economy services, it is the movement of services rather
than of goods, workers or capital.

Even though a general assessment could recognise sharing economy services
as services in the context of the TFEU in full or in parts, each specific sharing
economy service would still have to be assessed separately. Meeting specific
criteria under the Article 57 of the TFEU could turn out to be complicated or
disputable. Moreover, the Article 58 of the TFEU defines a range of services
that are excluded from the scope of the freedom to provide services — transport
industry services and bank and insurance services, which imply the movement
of capital. Exclusion of transport services from the scope of the freedom to
provide services proved decisive in the Uber, CJEU case C-434/15 Elite Taxi,
when there were defined as services in the transport industry.

There are two service recipient groups distinguished in sharing economy:
1) underlying service recipients, who also use a platform and, consecutively,
the services it provides as well, and 2) service providers who use sharing
economy platforms for service provision. Much as with any other service, any
service recipient should be able to refer to the freedom to provide services
in sharing economy, regardless of whether it is an individual or a legal entity
(Shewe, 2016). Even though there have not yet been any identified restrictions
imposed on the provision of sharing economy services by Member States that
would immediately restrict the service recipient’s right of access to such services,
previous case law of the CJEU does not cause any doubt as to the protection of
recipients of such services.

A separate examination of the possibility of referring to the guarantees
provided for by the Services Directive for sharing economy services leads to
the inference that most sharing economy services could be eligible for such
guarantees. However, the sphere of application of the Services Directive is not
going to encompass services that, firstly, are outside the range of application of
the freedom to provide services as stipulated by Article 56 of the TFEU and,
secondly, are excluded from the area of application of the Services Directive in
accordance with the provisions of Article 2, paragraph 2 thereof.

If a sharing economy service is classified as a service within the context of
the Services Directive, there should be no obstacles for recognising the persons
involved in the provision thereof (platforms and underlying service providers)
as service providers and subjects that can rely on the guarantees provided for by
the Services Directive, if these can comply with the EU-association requirement.
And, inasmuch as the definition of service recipients in the Services Directive
is very broad, each sharing economy service recipient, regardless of its status
and of whether the services are received from a platform or from a underlying
service provider, must be allowed eligibility to qualify as a service recipient
within the context of the Services Directive.
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3. FREEDOM TO PROVIDE INFORMATION SOCIETY
SERVICES

The Directive 2000/31 entered into force on July 17, 2000. This was
the reaction of the EU to the worldwide development of online business at
the end of the 20" century and the urge to ensure development of electronic
commerce in Europe (EC, 1997). The goal of the Directive 2000/31 was to
promote proper operation of the internal market, ensuring free movement of
information society services between the Member States.

The Directive 2000/31 has been developed in reliance upon the principle
of minimum interference with the legal regulatory framework of the Member
States, only permitting such interference when absolutely necessary in order to
ensure proper functioning of the industry (EC, 1999). Therefore, the Directive
2000/31 is not that much focused at the reconciliation of substantive law of
the Member States, but rather at an attempt to achieve legal certainty with
a “coordinated domain’, where information society services would be subject to
the legal system of the country of registration of the respective service provider.
Apart from that, the Directive 2000/31 makes strict provisions in respect of
restricting the freedom to provide services for information society services from
other Member States, determining both the cases when restriction of the freedom
to provide services is permissible and the procedure of implementation of such
restriction.

The Directive 2000/31 also provides for some extra guarantees applicable
to information society service providers that provide intermediary services.
For these service providers, the Directive 2000/31 restricts responsibility for
the stored or transmitted information (Article 12-14), and prohibits the Member
States from imposing general monitoring liabilities on these service providers
(Article 15). These guarantees intended for a separate group of information
society services are addressed in more detail in the next section.

3.1. Guarantees of the freedom to provide services arising from
the Directive 2000/31

Freedom to provide services is consolidated by the Directive 2000/31
at several levels, also depending on the type of service. All services that are
information society services are subject to the coordinated domain that implies
application of the law of the Member State of registration to an information
society service provider, and the Directive 2000/31 determines a special
procedure for the Member States to follow in order to impose restrictions on
the provision of information society services.

The central element of the Directive 2000/31 is the so-called Internal
Market Clause, which provides legal certainty and stipulates that information
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society services can be rendered freely across the entire EU (EC, 2003). This
is ensured through two mutually supplementing elements: 1) the obligation
of Member States to make sure that the information society service providers
registered within the territories thereof meet the requirements of Member States
in the coordinated domain; 2) Member States must refrain from restricting
information society services from other Member States.

In practice, the coordinated domain works in a way that allows an
information society service provider registered in one Member State and
complying with the requirements towards the provision of information society
services set forth by the regulatory acts of this Member State to provide its
services in other Member States as well, without having to worry about the need
to comply additionally with any requirements instituted by this Member State
as well. In turn, if there was no coordinated domain, Member States could act
at their own discretion in respect of information society services, instituting
regulations applicable to information society services or providers thereof from
other Member States. In these settings, information society service providers
would have to have cognizance of the national regulatory framework of all
Member States where it intends to provide its services, which is legal uncertainty,
a problem that the Directive attempts to solve (Kightlinger, 2003). An alternative
to instituting a coordinated domain would be harmonisation, which the EU
legislator decided to implement to a minimum extent possible at the time of
enactment of the Directive 2000/31.

Due to the fact that the freedom to provide services per se is not absolute,
Article 3, paragraph 4-6 of the Directive 2000/31 contains provisions regarding
permissions for Member States to waive the obligation to ensure freedom to
provide services for information society service providers from other Member
States, provided that the cumulative prerequisites specified in this legal provision
are met (see the CJEU judgement of December 19, 2019 in case C-390/18 Airbnb
Ireland for more details). These prerequisites are as follows: 1) the restriction
chosen by a Member State must have an appropriate goal — the measures must
be required i order to ensure protection of public order, public health, public
safety or consumers, including investors; 2) a specific information society
service from another Member State must create an essential delict or a risk of
such delict; 3) the measure chosen by the Member States must be necessary and
commensurate.

If, essentially, there are grounds for imposing a restriction, there are two
steps to be taken before the introduction thereof. First, the Member State
must request the Member State where the respective information society
service provider is registered to take the measures required in order to achieve
the goals specified in Article 3, paragraph 4, subparagraph “a” of the Directive
2000/31. After the receipt of such request, the Member State of registration
has an opportunity to eliminate the threat to legitimate interests created by
the information society service provider registered therein through its own effort,
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within the boundaries of the coordinated domain. Second, only if the Member
State where the information society service provider is registered does not take
any measures, or if these measures are not acceptable for the Member State
where the services are provided, it must inform the EC and the Member State
of registration of the intent to take the respective measures. The purpose of
announcing such measures is to allow the EC to exert control over the compliance
of the measures chosen by the Member State with the EU law.

In its judgement in case C-390/18 Airbnb Ireland, the CJEU has identified
that the prior announcement obligation imposed by indent two, Article
3, paragraph 4, subparagraph “D” of the Directive 2000/31 is not merely
a notification obligation, but rather an essential procedural requirement that
prohibits referring to unannounced free information society service movement
restriction measures in respect of individuals. The consequence of failure to
comply with the announcement obligation is the impossibility of application of
a restrictive measure imposed by a Member State to an individual.

3.2. Sharing economy services as information society services

According to the provisions of Article 1, paragraph 1 of the Directive
2000/31, its goal is to promote proper operation of the internal market,
ensuring free movement of information society services between the Member
States. There are two inferences derived from this goal regarding the persons
that the Directive 2000/31 applies to. First, the Directive 2000/31 addresses
the implementation of the freedom to provide services, which, within the context
of the TFEU, is applicable to the parties involved in the provision and receipt of
services — service providers and recipients. However, a closer familiarisation with
the provisions of theDirective 2000/31 leads to the inference that the regulations
set forth by the Directive 2000/31 apply to the obligations of Member States
in respect of service providers, in the same manner as it is with the Services
Directive. This does not quite mean that service recipients gain no benefit from
this Directive whatsoever — simpler provision of services also implies simpler
access to services, which is a manifestation of free movement of services in
respect of service recipients (Blanke et. al., 2021).

Second, the Directive 2000/31 is only applicable to information society
services (Lodder et. al., 2017). Therefore, the Directive 2000/31 is only applicable
to those service providers that provide information society services. Therefore,
the service providers subject to the provisions of the Directive 2000/31 are
defined by the services they provide, in particular, by whether such services can
be classified as information society services.

While the Directive 2000/31 itself does not provide a definition of informa-
tion society services, its Article 2, paragraph “a’, contains a reference to Article
1, paragraph “b” of the Directive 2015/1535 of the European Parliament and of
the Council of 9 September 2015 laying down a procedure for the provision of
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information in the field of technical regulations and of rules on Information
Society services (hereinafter — Directive 2015/1535). It stipulates that in order
for a service to be deemed an information society service, it must meet the fol-
lowing cumulative criteria - it is commonly provided for a fee, from a distance,
using electronic means, at an individual request of the service recipient.

Conformity of sharing economy services with the concept of information
society services is to be considered in conjunction with the CJEU findings in
case C-434/15 Elite Taxi, concerning the Uber Pop services, and case C-390/18
Airbnb Ireland, concerning the Airbnb services. The CJEU has confirmed that
these sharing economy services can meet all the requirements necessary in
order for these to be deemed information society services. However, in reference
to the complicated nature of sharing economy services and allocation of
responsibility in service provision, the CJEU has developed a series of additional
requirements, also known to legal science as the Uber test.

With its judgement of December 20, 2017 in case C-434/15 Elite Taxi,
the CJEU has recognised the services provided by Uber Pop as transport industry
services, and, therefore, as services that are outside the scope of applicability of
the Directive 2000/31. The CJEU came to these conclusions despite its finding
that the services provided by Uber do meet the criteria for information society
services.

The opinion of the CJEU was that the services provided by Uber are not
just intermediary services comprised of connecting a non-professional car
driver using his/her own car with a person willing to travel the city through
a smartphone application. The CJEU deemed Uber to be much more involved
in the provision of underlying service (transportation service), which was of
essential importance for the classification of these services.

First, the CJEU identified as an essential circumstance the fact that Uber
creates an urban transportation service offer, which is made available, inter alia,
using such information tools as the respective application in the main case, and
it conducts its general operation for the benefit of people who wish to use this
service to travel around the city. Without this platform, on the other hand, non-
professional car drivers using their own vehicles would not be able to provide
transportation services, and persons willing to travel around the city would be
unable to use the services of these drivers.

Second, the CJEU has identified decisive influence of Uber on the procedure
of provision of car driver services. The CJEU came to these conclusions because
1) the Uber application sets the top fare (a price cap), 2) Uber charges this price
from the customer before transferring a share thereof to the respective non-
professional vehicle driver, and 3) it exerts certain control over the quality of
vehicles and drivers thereof, as well as over the drivers’ behaviour, due to which
these drivers can be expelled from the platform in the respective case.

These two criteria, additionally examined by the CJEU in respect of
a service that meets the information society service requirements set forth by
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the Directive 2000/31, are referred to as the Uber test in legal literature (Ducato,
2018; Busch, 2018).

The judgement referred to above did not answer the questions of whether
the Uber test criteria are cumulative or alternative. In this specific case, both
criteria are met, which could be indicative of the cumulative nature thereof, yet
the CJEU did not identify that specifically. That is, the CJEU judgement does not
imply that the outcome of the case would be different if only one of the criteria
was met. Authors of legal literature also have different opinions of these criteria,
which can be deemed both cumulative (Ferro, 2019) and alternative (Menegus,
2019). The issue of the nature of the Uber test criteria is important, as it affects
the chances of a service provider to pass this test successfully. In case of
cumulative criteria, these chances are greater than if the criteria were alternative.
For example, the first Uber criteria — creation of a transport service market with
a mobile application - cannot be changed if the transport services are provided
using services rendered by non-professional persons.

The reasons why the CJEU took such a strict stance on the judgement in
case C-434/15 Elite Taxi have not been explained, yet a number of references
to these reasons were made among legal scientists. One of such reasons was
defined as doubt regarding a number of other socially relevant issues, which
were not identified directly in the judgement within the boundaries of the case,
but specified in the findings of Attorney General M. Szpunar (2017), such as
employee protection, tax payment, consumer protection, etc. It also assumes
that the CJEU findings were affected by the approaches of German national
courts, which made similar findings in respect of Uber service classification
(Schaub, 2017). Another opinion expressed in this regard was that the CJEU was
trying to avoid exceeding its competence in respect of defining legal regulation,
instead giving a clear signal to the legislator that it was the right time to liberalise
the transport service market at the EU level (Van Cleynenbreugel, 2018), or to
clarify the sharing economy service regulation and review the Directive 2000/31,
which is no more in line with the Internet of today (De Franceschi, 2018). Other
comments include an opinion that the CJEU was willing to indirectly emphasise
the need to protect the underlying service providers (Natile, 2018).

The CJEU judgement in case C-434/15 Elite Taxi has been received half-
heartedly. Some authors do take it favourably, supposing that otherwise it
would be impossible to deliver a full-fledged evaluation of the contractual role
of the platform and ensure a proper responsibility level thereof (Busch, 2018;
Domurath, 2018; De Franceschi, 2018). However, many authors criticised this
judgement, blaming the CJEU for creating even greater ambiguity in respect of
weakening the protection of sharing economy services and service recipients
(Meredith et. al., 2017). For instance, M. Y. Schaub (2018) stated that the CJEU
judgement creates a situation where the service recipient protection level is
lower that it would have been in the opposite case, as the Directive 2000/31
introduces not just guarantees for information society service providers, but
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also obligations in respect of availability of information about service providers
and services, as well as execution of distance contracts that have not yet been
provided for by other EU regulatory acts.

The author also agrees that the Directive 2000/31 cannot be regarded to
as merely a tool for protecting the rights and restricting the responsibility
of information society service providers. First, the goal of the Directive is to
promote the development and provision of digital services, but the CJEU
judgement restricts these opportunities for Uber and other services that share
the same operation model. Second, the Directive 2000/31 is not unilateral, and
it imposes obligations of information society service providers towards service
recipients and Member States that have not been provided for by any other
EU legal act. Third, Member States are entitled to regulate information society
services provided by service providers that are registered in the respective
Member State or require that of other Member States where those providers are
registered. Therefore, the statement that the providers of such services can act
freely and without any regulation whatsoever is false.

Despite the doubts regarding the CJEU judgement in case C-434/15 Elite
Taxi, Airbnb, which is one of the largest and most well known sharing economy
platforms, has successfully passed the Uber test.

The CJEU assessed the services provided by Airbnb in case C-390/18
Airbnb Ireland using a similar scheme as the one used in respect of the Uber
services. First, the CJEU has examined the compliance of Airbnb service
with the requirements of Article 1, paragraph “b” of the Directive 2015/1535
and found that Airbnb did meet these requirements in full. Following that,
considering that Airbnb and Uber are similar in terms of the operation model,
it was considered whether the service provided by Airbnb could be an integral
part of a comprehensive service where the main element is accommodation, in
which case it would not be deemed an information society service.

Even though, in principle, the CJEU considered all the same circumstances
as in the Uber case, it was done in a different sequence, with the criteria having
been segregated and the importance thereof for service classification altered.
First, the CJEU inferred that Airbnb does not create a new accommodation
service market, as the service provided by Airbnb is not definitely necessary for
the provision of accommodation services. Second, having evaluated the influence
on general service, the CJEU found that Airbnb Ireland, the company managing
the Airbnb platform, does not determine or restrict the rental fee demanded by
lessors using the platform, as distinct from Uber, because the tool offered by
Airbnb for the calculation of one’s rental fee based on the average market figures
obtained by the platform does leave the actual amount of the rental fee to be
specified at the lessor’s discretion. An examination of these two circumstances
alone was enough for the CJEU to recognise the services provided by Airbnb as
information society services, which is different from the examination of Uber.
However, the CJEU performed an additional assessment of the auxiliary services
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offered by Airbnb - a template for describing the content of one’s proposal, photo
image services, civil liability insurance, guarantees against losses, an optional
rental fee calculation tool, intermediary and hosting services for the payment of
rental fee, a comment and rating system. The CJEU found that these auxiliary
services do not essentially change the essence of the provided information
society service.

Even though the CJEU did approve the Uber test within the boundaries of
case C-390/18 Airbnb Ireland, it was applied to the services provided by Airbnb
in a different manner. First, findings of just two circumstances, that is, that
the platform does not create a respective service market and that the platform
does not determine the price of the service, were enough to recognise the services
provided by Airbnb as information society services. Second, in this judgement,
the CJEU separately itemised auxiliary services as circumstances that could
potentially affect the qualification of the information society service, which
could be deemed the third criterion.

The judgement does not derive any reasons why the CJEU would rate
the Airbnb services with the Uber test in a slightly different manner. Given
that the CJEU applied the Uber test in case C-62/19 Star Taxi App in a manner
completely identical to that used in respect of the Uber services, this could mean
that the Uber test was not adjusted or changed in the Airbnb case, but rather
modified slightly for the Airbnb case, as these services are more complicated.

In her assessment of whether the services provided by other sharing
economy platforms could be classified as information society services, the author
has come to the inference that in general, this should be possible, including
the opportunity to pass the Uber test successfully. However, sharing economy
platforms operating in the domain of transport services could encounter certain
difficulties. The author has concluded that the services provided by the Bolt
platform run a high risk of failing the Uber test, in spite of the disclaimers
included in the terms of use. The Bolt platform creates a transport service market,
and Bolt does set requirements for car drivers, guidelines for fare calculation,
and maintains a driver rating system, the results of which can be the reason for
a driver to be suspended.
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4. EXTRA GUARANTEES OF THE FREEDOM TO
PROVIDE INTERMEDIARY SERVICES AS INFORMATION
SOCIETY SERVICES

Section 4 of the Directive 2000/31, “Liability of Intermediary Service
Providers”, provides for extra guarantees for information society service
providers whose services are classified as intermediary services — restrictions of
responsibility of intermediary service providers and the prohibition to impose
general monitoring liabilities.

Inasmuch as the services provided by sharing economy platforms can
be classified as intermediary services, these can also be subject to the extra
guarantees provided for by Articles 12-15 of the Directive 2000/31.

4.1. Extra guarantees provided by Directive 2000/31 for
intermediary services

Articles 12-14 of the Directive 2000/31 provide for the “safe harbour”
principle, which exempts intermediary service providers from responsibility
for the information they have transmitted or stored for the purpose of service
provision. This restriction of responsibility is not absolute - specific cases
are identified when the responsibility of an intermediary service provider
are to be restricted (Madiega, 2020). However, even though Articles 12-14 of
the Directive 2000/31 define the circumstances that create grounds for restricting
the responsibility of an intermediary service provider as prerequisites for
responsibility restriction, these actually impose an obligation upon intermediary
service providers to act actively in case they discover any unlawful information,
and take other measures to be employed in order to preserve their technical,
automatic and passive role.

The goal of Articles 12-14 of the Directive 2000/31 is to restrict the cases
when information society service providers offering intermediary can be held
responsible in accordance with the national legal standards applicable to this
issue. These provisions do not deprive Member States of the freedom of action
in determining the case when an intermediary service provider can be held
responsible, but do institute certain restrictions on the Member States’ freedom
of action (De Streel et. al., 2020). It is required because, in the opinion of the EU
legislator, both the existing and the potential discrepancies between the legal
standards and case law of Member States in respect of the responsibility of
these service providers impede the regular functioning of the internal market,
thus interfering with the development of cross-border services and distorting
competition. Articles 12-14 of the Directive 2000/31 are intended to create
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a balance between different interests and establish principles for contracts and
standards in the industry to rely on.

In turn, Article 15 of the Directive 2000/31 consolidates the prohibition for
Member States to impose the general monitoring obligation on intermediary
service providers in respect of the information that the latter transmit or store,
or the obligation of active search for facts and circumstances indicative of illegal
activity. Article 15, paragraph 1 of the Directive 2000/31, as read in conjunction
with Article 2, paragraph 3 of the Directive 2004/48, stipulates that the measures
required of an intermediary service provider may not include active monitoring
of all information of each of its customers, in order to prevent any further
intellectual property rights infringements through the use of this service site
(C-324/09 LOreal). However, in contravention of the general monitoring
obligation imposition prohibition, it would not be efficient and commensurate to
issue orders aimed against service providers, such as, for example, a court order
on the obligation to discontinue the operation of a perpetrator of an intellectual
property right infringement in order to avoid any new similar infringements
on part of the same user in respect of the same copyright-protected object
(C-324/09 L'Oreal). The CJEU also admitted that a Member State could issue
an order for an intermediary service provider to take measures to facilitate
the identification of its customers, yet in this case it would be important to
ensure a just balance between different rights and interests being affected
(C-18/18 Glawischnig-Piesczek).

The CJEU case law has developed the Member State defined measure
assessment mechanism, assessing commensurability between the interests
affected by the respective regulation. This approach is developed in cases where
Member States imposed obligations on intermediary service providers in order
to protect intellectual property, which is consolidated as one of the fundamental
rights in Article 17, paragraph 2 of the Charter of Fundamental Rights of
the European Union. The CJEU has rationalised that these fundamental rights
are not absolute and must thus be balanced against other fundamental rights,
such as the freedom of information, data protection and the freedom to receive
or send information.

4.2. Sharing economy services as intermediary services

The guarantees provided for by Articles 12-15 of the Directive 2000/31 are
applicable to information society services that match one of the intermediary
service types — mere conduit, caching and hosting. The services provided by
sharing economy platforms cannot be classified as mere conduit or caching,
which are, in principle, Internet connection services, but can qualify as hosting
services.

The concept of a hosting service within the context of the Directive 2000/31
is an autonomous EU law concept. Within the context of the Directive 2000/31,
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one should identify intermediation in a hosting service, which means that hosting
would only be a part of the intermediary service, as information is not stored for
the sake of hosting, but rather for the goal of making it visible to and accessible
for third parties for trade, service provision, advertising or communication
purposes. The CJEU case law admits that the hosting of information cannot be
the only component of a service being provided, yet, in this case, the fact that
a service provided by a service provider includes the hosting of information
per se cannot be sufficient to infer that the service is a hosting service; it will
be important to identify intermediary activities (C-324/09 L'Oreal). This allows
any Internet platform or application that allows its users to create profiles and
post information for the purpose of getting involved in actions or activities
with other users of the platform to be classified as a hosting service provider in
the context of the Directive 2000/31.

In view of the above, sharing economy platforms could be classified as
intermediary service providers, specifically, as hosting service providers within
the context of Article 14 of the Directive 2000/31. The sharing economy
platform operation mode is associated with the storage of information provided
by the users of these platforms (service proposal ads, including images,
requests for services, correspondence between service providers and recipients,
comments). Even though there are sharing economy services that go beyond
mere storage of information, the storage of information seems to be the main,
central action that the services provided by sharing economy platforms are
based upon. Moreover, sharing economy services imply intermediation, which
further supports the opinion that sharing economy services should be classified
as intermediary services within the context of the Directive 2000/31.

The only obstacles to the classification of the services provided by sharing
economy platforms as intermediary services are associated with the need to
classify the respective service as an information society service first (C-434/15
Elite Taxi).

Restriction of responsibility of a hosting service provider for the stored
information is more important for those service providers that keep their
platforms for the purpose of storing, distributing and making various
information available. The goal of sharing economy platforms is to give the users
of a platform an opportunity to provide and receive services; therefore, all
information published at these platforms serves the purpose of provision and
receipt of a specific service. The risk of unauthorised distribution of copyright-
protected or offensive information through a sharing economy platform is low
as compared, for example, to social networks. However, given that the internal
rating systems of sharing economy platforms are often based on comments, it
is possible that comments regarding service providers or recipients will contain
offensive or defamatory information. It is also possible for a service provider
to introduce racist or otherwise discriminating restrictions for the provision of
a service, or service offers could be published with fraudulent intentions. In
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the situations described in these examples, there could be a reason to discuss
a platform’ responsibility and involvement in the prevention of infringement.
The possibility of such situations also adds relevance to the issue of general
monitoring obligations.

In order for sharing economy platforms to be able to rely on the responsibility
restrictions provided for by Article 14 of the Directive 2000/31, these must
meet the neutrality requirements. Specifically, a platform must be technical,
automatic and passive in respect of the stored information. Generally, sharing
economy platforms do not get involved in the provision of underlying services,
the operation of platforms is based on algorithms, and the users of these platforms
can act thereat quite freely and produce the content required for the provision
and receipt of services, in line with the specific nature of the respective platform
and service. Therefore, in most cases, the required neutrality of a platform will
have to be identified in order for it to claim restriction of responsibility for
the stored content.
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5. SHARING ECONOMY SERVICES AND
THE DIGITAL SERVICE ACT

A Europe ready for the digital age, open and suitable for the development
of digital innovation, remains one of the EC priorities (Bassot, 2020). One of
the measures aimed at achieving this goal is the Digital Services Act. Specifically,
on December 15, 2020, the EC has presented a Proposal for a Regulation of
the European Parliament and the Council on the Single Digital Services Market.
The Digital Services Act is the result of reviewing the Directive 2000/31 in order
to approximate this regulation, which has remained unchanged for 20 years, to
the current needs.

Currently, the Digital Services Act is still at its legislative stage. On January 20,
2022, the EP has passed it in its first reading with separate suggestions regarding
amendments to the text thereof. The first discussions on the EP-proposed
amendments already took place within the EP on February 1, 2022, but on
July of 2022 EP has already adopted it in the first reading. It is anticipated that
the Digital Services Act could be passed and enter into force as early as in 2023.

Due to the consideration that sharing economy platforms can be classified
as hosting service providers within the context of Article 14 of the Directive
2000/31 and claim the respective responsibility restrictions, as well as be
exempted from the Member State-imposed obligations to maintain general
content monitoring, the amendments to the current regulations that are going
to be introduced by the Digital Services Act will have to apply to these services
as well.

5.1. General description of the Digital Services Act

The main goal intended to be achieved with the Digital Services Act
is to ensure proper operation of the single market, in particular, as pertains
to the cross-border provision of digital services. The proposed approach to
achieving this goal is to create the best environment for the development of
innovative cross-border digital services, which, in turn, is achieved through
legal certainty and commensurate liabilities of service providers, maintenance
of a safe online environment with responsible behaviour on part of digital
service providers, securing user rights, protecting fundamental rights, especially
the freedom of speech, and establishing proper intermediary service supervision
and cooperation between institutions.

The Digital Services Act is going to be enacted in the form of a Regulation, so
as to prevent the formation of different regulation of digital services in different
EU Member States. Apart from that, enactment of the Digital Services Act as
a Regulation will allow this Act to apply to everyone who provides such services
within the EU territory, regardless of where the service provider is registered.
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The subjects that the Digital Services Act is going to apply to are information
society service providers providing intermediary services, specifically, mere
conduit, caching and hosting services. However, the Digital Services Act will
additionally distribute hosting services into smaller groups, separately allocating
online platforms and very large online platforms.

The Digital Services Act is developed on the basis of the Directive 2000/31,
but it does not duplicate the conditions of this Directive (except as pertains to
Articles 12-15 of the Directive 2000/31, which will be substituted). According
to the current plan, the Directive 2000/31 is going to remain in effect after
the enactment of the Digital Services Act, as it governs issues that still remain
important but will not be covered by the Digital Services Act as guarantees of
the freedom to provide services for information society service providers, etc.
The only aspect in which the Digital Services Act will affect the Directive 2000/31
is the responsibility of intermediary service providers for the transmitted or
stored information. These issues will be carried over from the Directive 2000/31
to the Digital Services Act and, respectively, Articles 12-15 of the Directive
are going to become void. This in no way means that these guarantees would
become void as well - these will be retained in the Digital Services Act, albeit
in a modified form.

The Digital Services Act consists of five chapters. Chapter I contains general
provisions — goals of the Regulation, the scope of application and definitions of
the concepts used in the Regulation. Chapter II includes regulations regarding
the responsibility of intermediary service providers — in principle, these are
the Articles 12-15 carried over from the Directive, retaining the distribution
of intermediary services into three groups: mere conduit, caching and hosting.
Chapter III of the Regulation imposes verification obligations for separate groups
of intermediary service providers - all intermediary service providers, hosting
service providers, online platforms and very large online platforms. Chapter IV of
the Regulation makes provisions for implementation, cooperation, sanctions and
application. Continuous supervision over the observance of the Digital Services
Act will be maintained via a complicated system involving the EC, competent
authorities and digital service coordinators appointed by the Member States, as
well as the European Board for Digital Services. This chapter of the Regulation
defines the competences, cooperation model and the activities to be carried out
by these institutions. Finally, chapter V of the Regulation includes concluding
provisions on the termination of Articles 12-15 of the Directive 2000/31,
the Regulation assessment procedure, entry thereof into force and its applicability.

The intermediary service provider responsibility restrictions provided for by
Articles 12-14 of the Directive 2000/31 are carried over to the Digital Services
Act just about verbatim, with just a few minor changes. For instance Article 5,
paragraph 3 of the Digital Services Act stipulates that a hosting service provider
cannot be exempted from responsibility if it allows consumers to execute distance
contracts with vendors, if this is implemented in a manner that would dispose
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a reasonably informed reference consumer towards thinking that the product
or service he/she is going to receive as a result of the transaction would be
provided either by the online platform itself or by a vendor acting by attorney
or under instructions of this platform.

Prohibition of imposition of the general monitoring obligation provided for
by Article 15, paragraph 1 of the Directive 2000/31 shall also be carried over to
Article 7 of the Digital Services Act unaltered. However, the subsequent Articles
of the Digital Services Act are going to be amended to an extent. First, Member
State institutions will have to specify very detailed information when requesting
a service provider to discontinue or remedy a breach committed by service
recipients by means of publishing or transmitting unwarranted information.
Second, specific content is going to be prescribed by the Digital Services Act
for Member State institutions to specify in their requests for the provision of
information on intermediary service recipients.

The Digital Services Act will not just adopt and improve the existing
provisions of the Directive 2000/31, but will also impose new obligations
on intermediary service providers. The scope of obligations applicable to
each specific service provider is going to depend on the type and volume of
the services being rendered. The scope of obligations imposed upon an online
platform is going to increase along with the size of the platform itself.

The Digital Services Act is being developed with an emphasis on
the consideration that the obligations imposed thereunder may not be deemed
general monitoring obligations. Therefore, the proposal of the Regulation
provides for the implementation of such measures that are not associated
with general monitoring or the obligation of active fact-searching or proactive
measures against illegal content.

The most important new obligations imposed upon service providers by
the Digital Services Act are as follows — a mechanism for reporting illegal
information, priority processing of reports from reliable informants, vendor
onboarding, risk mitigation measures. The author has examined the new
obligations included in the Digital Services Act and came to the inference that
none of these can be deemed a general monitoring obligation.

The goal of the principle of absence of general monitoring obligations is
to ensure balance between the obligations of intermediary service providers
and public interests, thus protecting intermediary service providers from
the imposition of obligations that would be too cumbersome in terms of
resources. Even though the obligations imposed on service providers by
the Digital Services Act are not associated with general content monitoring,
these are extra obligations, a considerable share of which implies having to invest
additional resources on part of service providers (for instance, consideration
and processing of reports submitted by platform users or reliable informants),
as well as additional responsibility that occurs in connection with the respective
obligations whenever a service provider becomes aware of infringement of
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specific rights. The principle of absence of general monitoring obligations
does not apply to these other obligations, and there are no other mechanisms
in place to assess the commensurability thereof. However, the EC tried to
make the respective provisions in the Digital Services Act itself, by defining
the content of each obligation and differentiating between the types and
scopes of such obligations. Apart from that, the principle of absence of general
monitoring obligations in the Directive 2000/31, where it was first consolidated,
was essential for restricting the Member States’ freedom of action in respect of
imposing obligations on intermediary service providers. The Digital Services Act
does not provide for such freedom of action for Member States any more, and,
inasmuch as it is going to be applicable directly as a Regulation, there should be
no situations when the obligation balance embedded therein would be disrupted
by national regulations, because it requires no reassessment mechanism.

Even though the relevance of the principle of absence of general monitoring
obligations might have diminished to an extent due to the reasons described
herein, the author does rate the fact that it is preserved in the Digital Services
Act as positive. Even though the Digital Services Act is going to give this
principle a more declarative meaning, it does outline the borders regarding
the obligations imposed on intermediary service providers that still should not
be crossed after these 20 years.

5.2. The impact of the Digital Services Act on sharing economy
services

Assessment of the regulatory framework created by the Digital Services
Act leads to the inference that sharing economy services are definitely not
the primary target group of the Regulation. Even though illegal information
can be published at and distributed through sharing economy platforms, these
platforms, as distinct from, for instance, social media, do not promote fast
propagation of false, defamatory, hateful or otherwise unlawful information.
Publishing of unlawful information on a sharing economy platform can affect
the rights of service providers and recipients to access the service market, yet
the magnitude of such negative influence is considerably lower than that of fake
news being distributed through social media, for example, regarding vaccination
against Covid-19. Despite the unambiguous primary focus of the proposal
for the Regulation at social media, the scope and area of applicability thereof
are not limited to social media alone, and, just as the Directive 2000/31, it is
applicable to a very broad range of digital services, which also encompasses
sharing economy services.

All sharing economy services (sharing economy platforms) that could have
been classified as intermediary and, more specifically, hosting services will also
be addressed by the Digital Services Act. Apart from that, due to the fact that
sharing economy platforms operate following a pattern that implies storing and
publicly disclosing information (service offers, service requests, comments) at
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the initiative of service recipients (both general service providers and general
service recipients), these could be classified as online platforms. However, at
the moment, none of the sharing economy platforms has yet amassed such
a great number of users that it could be classified as a very large online platform,
and this is not expected to happen in the proximate future.

The draft Digital Services Act has restored relevance of the Uber issue.
Specifically, as the CJEU excluded the Uber services from the applicability area
of the Directive 2000/31, the Digital Services Act would not apply to these as
well. However, as the EU progresses towards arrangement of legal regulation of
digital services, Uber services might remain in the grey area of legal uncertainty.
In the author’s opinion, considering the additional obligations for intermediary
service providers and online platforms provided for by the Digital Services
Act, Uber could even gain certain advantages whilst being exempted of these
obligations.

Having assessed the impact of the Digital Services Act on sharing economy
platforms, the author has come to the inference that it is going to be as much
relevant for sharing economy platforms as the Directive 2000/31, as it will
still establish the advantages applicable to sharing economy platforms. In
the meantime, individual sharing economy platforms will have to reconsider
their operation model within the context of the exception from responsibility
restriction provided for by Article 5, paragraph 3 of the Digital Services Act.
Specifically, these must elaborate on defining the distinction between the services
provided by the platform and those provided by its users.

Assessment of additional obligations or inconveniences that might be
created for sharing economy platforms by the Digital Services Act (also as online
platforms) leads to the inference that the new obligations will be less relevant or
substantial for sharing economy platforms than for other online platforms. This
is mostly due to two circumstances: 1) several measures included in the Digital
Service Practice have been adopted from good practice examples of online
platforms, including sharing economy platforms, and sharing economy platforms
do in fact implement the respective measures already; 2) due to the specific
nature of sharing economy, i. e. that sharing economy platforms only publish
information that is associated with the provision and receipt of services, there are
less cases of publishing unlawful information there than at other online platforms,
and this trend is expected to persist. Considering the circumstances referred to
above, no implementation of any new systems is going to be required in order to
ensure compliance with the obligations imposed by the Digital Services Act on
part of sharing economy platforms; reviewing compliance of the existing systems
with the Digital Services Act and adjustment thereof on an as-necessary basis
is going to suffice. It is also expected that the volume of additional obligations
in connection with restraint of unlawful information is not going to be large
for sharing economy platforms, and, after the development and updating of
the required reporting and rating systems, there will not have to be used that often.

93



INFERENCES

As a result of her study, the author has proposed the following inferences
for defence:

1. Main challenges for regulating the sharing economy derive from the fact
that the model of the sharing economy is not typical (it involves three
parties that have different obligations and liabilities towards each other)
and it is necessary to create a legal framework that deters or reduces risks
associated with the sharing economy but at the same time does not affect
benefits and growth of it too significantly. In addition, sharing economy
services can be provided across borders, thus to achieve the aforementioned
goals it is necessary to avoid a fragmented, unclear and contradictory legal
framework in the EU Member States.

2. Even though the EU has not chosen to implement positive integration in
the sharing economy, that is, through legislation, it is affected by negative
integration through fundamental economic freedoms, more specifically,
through the freedom to provide services. However, the freedom to provide
services in the sharing economy is not absolute and application of it in
every specific situation can depend on, for example, inability to identify
the short-term character of cross-border elements and services and service
categories specifically excluded from the area of applicability of the TFEU
and the Services Directive. Furthermore, considering the complex nature
of the sharing economy and involved parties there can be situations where
some activities that form the sharing economy services and involved
parties will be able to rely on the freedom to provide services, and some
will not.

3. To rely on the guarantees provided by the Directive 2000/31 (the internal
market clause and a special information society service provision restriction
procedure) it is not enough for the sharing economy services platforms
to comply with the criterions defined in the Article 1, paragraph “b” of
the Directive 2015/1535. In accordance with the CJEU findings in the cases
C-434/15 Elite Taxi and C-390/18 Airbnb Ireland the sharing economy
services platforms must also pass the Uber test. If the services provided by
the sharing economy platforms can easily comply with the criterions defi-
ned in the Article 1, paragraph “b” of the Directive 2015/1535, the passing
of the Uber test is not certain.

4. The Uber test implies additional verification as to whether the platform cre-
ates the respective service market and whether the platform exerts decisive
influence on the general service, also through offering auxiliary services or
determining the general service price. If the answer to these questions is
affirmative, the service may not be recognized as an information society
service and claim the guarantees provided for by the Directive 2000/31.
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The chances for a sharing economy platform to pass the Uber test depend
on whether the criteria of this test are cumulative or alternative. There are
platforms, especially in the transport service industry, that create a new,
previously non-existent market in the respective service industry, and in
case of alternative criteria, these cannot pass the Uber test successfully. The
CJEU case law has not yet provided a clear answer regarding the essence
of the Uber test criteria, yet this question is going to have to be settled
eventually. Moreover, there has to be a broader outlook on this issue, that
is, it is not about how the CJEU classifies and segregates information society
services, but rather about the competence and choice making of the EU as
to whether the respective services have to be regulated at the EU level or at
the Member State level.

5. The sharing economy platforms recognised as information society services
can also be classified as intermediary service providers - providers of
the hosting service provided for by Article 14 of the Directive 2000/31,
as the operation of sharing economy platforms is based on the storage of
information published by its users as service offers and requests, feedback
on services and other information.

6. In order to rely on the restrictions of responsibility for the stored informa-
tion as specified in Article 14 of the Directive 2000/31, sharing economy
platforms have to meet the same prerequisites as any other hosting service
providers — neutrality towards the stored information, quick action in case
of identification of illegal information in order to eliminate it or disable
access thereto. Sharing economy platforms can meet these requirements as
follows:

a) generally, sharing economy platforms do not get involved in the pro-
vision of underlying services, the operation of platforms is based on
algorithms, and the users of these platforms can act thereat quite freely
with no intervention from platforms and produce the content required
for the provision and receipt of services, in line with the specific nature
of the respective platform and services;

b) given that it is essential for the operation of a sharing economy model
to establish safety and trust between the providers and recipients of
underlying services and that the infringements of rights that can be
committed at these platforms by users will usually be detrimental to
such environment of safety and trust, sharing economy platforms will
be interested in identifying and remedying such cases. Such course of
action, aimed primarily at the creation of an environment favourable
for the provision of sharing economy services, grants sharing economy
platforms an opportunity to restrict their responsibility for the infrin-
gements committed by the users thereof.

7. Observance of the principle of prohibition of general monitoring obligation
imposition that restricts the rights of Member States to make it incumbent
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upon intermediary service providers to monitor the legality of the infor-

mation they store or transmit as consolidated by Article 15 of the Directive

2000/31 can be verified using two methods:

a) by checking the actions that a service provider must take in order to
comply with the obligation imposed by the respective Member State,
specifically, if that does not provide for general and continuous moni-
toring of all information or a very broadly defined group of information
(the basic method);

b) by balancing the fundamental rights provided for by the Charter of all
the involved parties - the intermediary, the service provider, the service
recipient and the aggrieved person (the interest balancing method).
To this day, this method is only used in cases where the transmitted
or stored information infringes the right to intellectual property
protection, yet it can also be useful in other cases, when a Member State
is willing to institute information monitoring obligations in order to
protect other fundamental rights granted by the Charter.

. The general monitoring obligation imposition prohibition provided for by

Article 15 of the Directive 2000/31 in respect of sharing economy platforms

is not as relevant as it is for platforms where copyright-protected content,

fake news or defamatory information can be published. Moreover, sharing
economy platforms also monitor the published content without any order
imposed by Member State institutions. However, as illustrated by the pre-
judicial questions asked by the CJEU in case C-83/21 Airbnb Ireland and

Airbnb Payments UK, which is still being considered as of today, there

are monitoring activities that sharing economy platforms do not perform,

but the Member States could be interested in instituting such obligations.

For instance, this could be the monitoring and provision of information

on the transactions effected by platform users for taxation purposes. The

justifiability of such obligation could be verified by checking compliance

with Article 15 of the Directive 2000/31.

. In case C-83/21 Airbnb Ireland and Airbnb Payments UK, the application of

the basic method could be enough to verify compliance of the obligation

to monitor and provide information on the transactions effected by plat-

form users imposed by the Member State with the provisions of Article 15

of the Directive 2000/31, and the CJEU will likely refrain from balancing

the affected interests — the interest not to pay taxes and not to report tran-
sactions is not protected by the fundamental rights granted by the Charter.

In turn, if the basic method is applied, the obligation referred to in the requ-

est for prejudicial judgement within the boundaries of this case could be

recognised as a general monitoring obligation within the context of Article

15 of the Directive 2000/31, as the obligation to monitor and provide infor-

mation about all service providers (lessors) and their transactions effected

using the platform within the territory of a specific Member State would
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10.

11.

12.

13.

be continuous monitoring of a broad group of platform users (all service
providers from a specific Member State).

One of the goals of Articles 12-15 of the Directive 2000/31 was to ensure
commensurate obligations for intermediary service providers, making
sure that these are not overburdened with obligations that could interfere
with the development of such services. The principle of absence of general
monitoring obligations was one of the main guidelines for preventing
incommensurate obligations in circumstances where content monitoring
was deemed the most efficient yet the most encumbering measure for
the identification and elimination of infringements online. However, nowa-
days general content monitoring is by far not the only and the most efficient
method of eliminating infringements online, and the Digital Services Act
proposal changes the idea of what commensurate obligations for interme-
diary service providers are.

Article 7 of the Digital Services Act proposal retains the general principle
of absence of general monitoring obligations, and the EC emphasises
the importance of this principle for the regulation of the digital envi-
ronment. However, this principle is not nearly as important for ensuring
commensurability of obligations imposed upon intermediary service pro-
viders within the context of the Digital Services Act, as it is not applicable
to other obligations that are not associated with content monitoring, as
well as because the Digital Services Act does not provide for the freedom
of action for Member States to regulate different aspects of obligations of
intermediary service providers on their own any more, and, respectively, no
Member State-oriented guidelines for ensuring commensurability of these
obligations will be required.

Bypassing the principle of absence of general monitoring obligations,
the EC has supplemented the Digital Services Act with provisions regarding
the involvement of intermediary service providers in the formation of a safe
digital environment, introducing obligations that are not associated with
content monitoring as such, but are of a more preventive nature or require
reaction to infringements identified by third parties (service recipients,
reliable informants, Member State institutions). The EC has undertaken to
ensure commensurability of these obligations, defining the most extensive
obligations in the Digital Services Act as depending on the size of the service
provider and the number of service recipients, as well as imposing the obli-
gation of monitoring and precise identification of specific infringements on
the competent authorities of the Member States and third parties that report
the identified infringements.

The Digital Services Act greatly emphasises the importance of single legal
regulation, development of its concept and application practice. First,
the enactment of the Digital Services Act in the form of a Regulation will
prevent discrepancies with any national regulations. Second, the Digital
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14.

15.

16.

Services Act provides for close cooperation and exchange of information
between Member State institutions, the Board and the EC. These measures
are assessed positively by service providers, as these shall conduce greater
legal certainty and uniformity, regardless of the specific Member State
where the services are being provided.

An assessment of the additional obligations imposed upon intermediary
service providers by the Digital Services Act proposal leads to the inference
that none of these is aimed at content monitoring or, if any of this does
imply content control, it is not of general nature, therefore, this act does
not violate the principle of absence of general monitoring obligations. The
only obligation that could cause controversy in practice is the obligation to
take reasonable, commensurate and efficient measures to prevent specific
systemic risks identified in the course of performing the risk assessment
provided for by Article 26 of the Digital Services Act as imposed upon very
large online platforms by Article 27, paragraph 1 of the Digital Services Act.
The criteria used to define whether a very large online platform has complied
with the obligations provided for by Article 27, paragraph 1 of the Digital
Services Act are reasonableness, commensurability and efficiency, and such
measures do not exclude general monitoring of the content published at
the platform that could be expected in order to eliminate specific risks.
Considering the competences of the Board and the EC to assess the perfor-
mance and efficiency of these measures, practice is going to show whether
any measures of general monitoring nature would be expected from very
large online platforms and whether these will be justified by the goal to be
attained.

Sharing economy platforms are going to be addressees of the Digital Services
Act, as these are providers of information society services and intermediary
(specifically, hosting) services. Apart from that, sharing economy platforms
can also be recognised as online platforms. There are sharing economy plat-
forms that will not be bound by the online platform obligations imposed by
the Digital Services Act, as these are micro or small enterprises; apart from
that, none of the existing sharing economy platforms has yet managed to
achieve such performance as to qualify as a very large online platform.

The services not covered by the application area of the Directive 2000/31
shall remain outside the scope of application of the Digital Services Act.
This particularly applies to the Uber platform. However, the additional
obligations imposed on intermediary service providers by the Digital
Services Act as pertains to the formation of a safe digital environment once
again bring up the issue of whether the CJEU findings in case C-434/15
Elite Taxi, excluding Uber from the scope of information society services,
could have been imprudent. Apart from that, the Digital Services Act is
better suited for regulating such services as the Uber service, also observing
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17.

the responsibility restrictions imposed by Article 5, paragraph 3, if the plat-
form cannot be unambiguously dissociated from the services it provides.
The Digital Services Act is going to affect sharing economy platforms, but
to a lesser extent than other online platforms:

a)

b)

c)

there are separate sharing economy platforms that are not subject to
restrictions of responsibility for the stored information in accordance
with the provisions of Article 5, paragraph 3, as the operation model
thereof would not be clear to a reasonably informed reference con-
sumer, and the persons providing services through the mediation of
the platform are closely associated with the respective platform;
considering the specific nature of their operation and the need to
establish a safe and reliable environment for the provision and receipt
of services, sharing economy platforms already implement a number
of measures provided for by the Digital Services Act — obtain infor-
mation on vendors before commencing the provision of services, have
developed internal complaint management systems, restrict user rights
in case of repeated or regular infringements, etc. At that, the measures
described herein are mostly not restricted to infringements committed
through the content published by users, but also include actions in
connection with the provision and receipt of services;

due to the specific nature of operation of sharing economy platforms,
the content published thereat mostly concerns the provision and receipt
of services, therefore, the risk of any information that infringes the fun-
damental rights of other persons being published is much lower at such
platforms as compared, for instance, to social networks. Therefore,
the scope of obligations associated with meeting the requirements of
the Digital Services Act is going to be smaller for sharing economy
platforms.
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