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ANOTACIJA

Kriminalprocesa mantas atzi$ana par noziedzigi iegitu ir notikusi visos
laikmetos, bet pédéjo divdesmit gadu perioda likumos tiek paredzéta iespéja o
jautajumu izlemt vél pirmstiesas procesa laika. Mantas atziSana par noziedzigi
iegitu un tas konfiskacija pirms notiesajosa sprieduma ir saméra jauns insti-
tats ne tikai Latvijas, bet ari citu Eiropas valstu kriminalprocesualajas tiesibas.
Turklat pédéjos gados noziedzigi iegltads mantas atsavinasanai ir izvirzitas
jaunas prasibas. To izpildiSanai tiek izdomati dazadi risinajumi, tacu bez pietie-
kama zinatniska izvértéjuma. Ari ievérojamais attiecigu konstitucionalajas tiesas
ierosinatu lietu skaits liecina par situacijas sarezgitibu.

Atzistot mantu par noziedzigi iegttu, pirms ir pieradita kadas personas vaina
noziedziga nodarijuma, butiski tiek skartas personas tiesibas uz ipasumu. Ipasi
aktuali tas ir gadijumos, kad manta tiek atsavinata tresajai personai. Savukart
personai ar likumu uzliktais pienakums pieradit mantas legalo izcelsmi robezo-
jas ar nevainiguma prezumpcijas principa aizskarumu, it ipasi kriminalprocesos
par noziedzigi iegutu lidzeklu legalizaciju. Tatad ari $is cilvéktiesibu aspekts
prasa zinatniski pamatotu risindgjumu.

Saja darba ir izvértéti citas valstis pastavosie mantas noziedzigas izcelsmes
atziSanas procesi un to analize gan juristu pétijjumos, gan konstitucionalo tiesu
un starptautisko tiesu spriedumos. Pamatojoties uz tiesibu doktrinas atzinam,
ka ari normativa reguléjuma un tiesu prakses izvértéjumu, $aja darba piedavatas
zinatniski pamatotas rekomendacijas gan praktisko problému korektai tiesiskai
atrisinaganai, gan normativa reguléjuma pilnveidosanai Latvija. Tadéjadi tiek
ari attistita kriminalprocesa teorija un zinatniska doma par iespéjamiem proce-
sualajiem lidzekliem noziedzibas novér$anai, atsavinot noziedzigi iegiitu mantu.

Pasaules valstis nav vienota, universala mehanisma, kas vél pirmstiesas
kriminalprocesa laika butu izmantojams mantas atziSanai par noziedzigi iegtitu
(non-convicted-based-confiscation). Izanalizéjot iespéjamos variantus, izvértéjot
to efektivitati, cilvéktiesibu garantijas un procesa ieklausanos nacionalaja tiesibu
sistéma, $aja darba tiek piedavats, iespéjams, sabalansétakais risinajums mérka
sasniegSanai.
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1. VISPARIGAIS DARBA RAKSTUROJUMS

1.1. Temas aktualitate

Noziedzigu nodarijumu mérkis visbiezak ir materiala labuma gusana. Ja
valstij izdodas radit efektivu mehanismu $o labumu iznemsanai no noziedznieka
ipasuma vai valdijuma, zad ari noziedzigas darbibas mérkis, turklat saglabajas
risks tikt soditam. “Batu acim redzama pretruna ar izpratni par tiesisku valsti,
ja kads varétu netraucéti izmantot noziedzigi gatos labumus. [..] valstij, risinot
kriminaltiesiskas attiecibas, viens no uzdevumiem un ari viena no tiesibam ir
iznemt no apgrozibas noziedzigi iegito mantu.”!

Manta par noziedzigi iegutu tiek atzita ar tiesas spriedumu jau kop$ sense-
niem laikiem, bet 21. gadsimta sakuma Eiropas valstu likumos saka paradities ie-
spéja jautajumu par mantas izcelsmi izlemt jau pirmstiesas procesa laika. Latvija
ST iespéja tika ierakstita Kriminalprocesa likuma 2005. gada. Tacu $is temats kliist
aizvien aktualaks, un pédéjos gados Latvijas likumos saistiba ar noziedzigi iegtitu
mantu pat tiek noteikts atskirigs — pazeminats pieradi$anas standarts. Eiropas
Padomes un Eiropas Savienibas eksperti savas pirmajas, 2021. gada sniegtajas
rekomendacijas par iespéju kriminalprocesuala kartiba konfiscét mantu pirms
notiesajosa sprieduma ir izteikusies it ka atbalstosi, tomér piesardzigi.?

Par situacijas aktualitati un sarezgitibu liecina pédéjos gados Latvijas
Republikas Satversmes tiesa ierosinato lietu skaits. Lai gan atseviskas apstridétas
normas par mantas noziedzigas izcelsmes noskaidro$anas procesu jau ir izvérté-
tas un ir ari atziti Satversmes parkapumi, tomeér tiesas izskati$ana vél joprojam
nonak jaunas lietas. 2023. gada nogalé tiesa izskati$ana ir 22 lietas, kuras ir
apvienotas sesas lietas, no kuram cetras tiesvediba ir apturéta lidz tiks sagaidits
Eiropas Savienibas Tiesas prejudicialais noléemums.

Atzistot mantu par noziedzigi iegitu, pirms ir pieradita personas vaina
noziedziga nodarijuma, tiek butiski skartas personas tiesibas uz ipasumu. Ipasi
aktuali tas ir gadijumos, kad $ada manta tiek atsavindata treSajai personai, kas ir

=»

! Likumprojekta Nr. 629/Lp12 “Grozijumi Kriminallikuma” teksts un anotacija. Pieejams:
https://titania.saeima.lv/LIVS12/saeimalivs12.nsf/0/1CF2B4A0A7C28D09C2258011002B
B45B?0OpenDocument [aplikots 02.05.2023.]; sk. ari: Katris G. Noziedzigi iegita manta:
tiesiskais reguléjums un problematika. Jurista Vards, 2007, Nr. 16 (469); Boucht J. Civil
Asset Forfeiture and The Presumption of Innocence under Article 6 (2) ECHR. New Journal
of European Criminal Law, 2014, Vol. 5 (2), p. 221

The Use of Non-Conviction Based Seizure and Confiscation. Council of Europe, October
2020. P. 13. Pieejams: https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-con-
fiscation-2020/1680a0b9d3 [aplikots 02.05.2023.]


https://titania.saeima.lv/LIVS12/saeimalivs12.nsf/0/1CF2B4A0A7C28D09C2258011002BB45B?OpenDocument
https://titania.saeima.lv/LIVS12/saeimalivs12.nsf/0/1CF2B4A0A7C28D09C2258011002BB45B?OpenDocument
https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-confiscation-2020/1680a0b9d3
https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-confiscation-2020/1680a0b9d3

labticigs $is mantas ieguvejs. Savukart ar likumu personai uzliktais pienakums
pieradit mantas izcelsmi aizskar pasu nevainiguma prezumpcijas principa bii-
tibu, tostarp tiesibas sevi neapsadzét. Lidz ar to cilvéktiesibu ievéro$ana un
garanté$ana attiecigajos kriminalprocesos prasa izsvértu un argumentétu nor-
mativo regulégjumu un praktisko ricibu.

1.2. Darba mérkis un uzdevumi

Promocijas darba meérkis ir piedavat zinatniski pamatotu risindjumu prob-
lémjautajumiem procesd par noziedzigi iegiitu mantu, proti, procesa, kad par
mantas noziedzigo izcelsmi tiek lemts pirms kada persona ir atzita par vainigu $a
nozieguma izdarisana.

Sa merka sasnieg$anai istenojami tris uzdevumi. Pirmkart, izanalizét citas
valstis iespéjamos procesus, kuros manta var tikt atzita par noziedzigi iegutu,
un tajos izmantoto risinajumu zinatnisko pamatojumu. Otrkart, izvértét nacio-
nalo konstitucionalo tiesu un starptautisko tiesu judikatiira sniegtas atzinas par
cilvéktiesibu ierobezojumu pielaujamibu procesos par noziedzigi iegiitu mantu.
Treskart, piedavat zinatniski argumentétus risinajumus normativa reguléjuma
pilnveidosanai, talak attistot kriminalprocesa teoriju par iespé&jamiem proce-
sualajiem lidzekliem noziedzibas novérsanai, konkréti, par noziedzigi iegttas
mantas atsavinasanu.

Izdaritie secinajumi virzis uz prieksu zinatnisko domu Latvija un, iespeé-
jams, ari citas valstis, jo procesi par noziedzigi iegiitu mantu ir sarezgiti, skar
dazadas tiesibu nozares un $obrid $ajas attiecibas prevalé nepiecieSamibas prin-
cips, nevis attiecigas ricibas zindtniska argumentdcija. Procesa par noziedzigi
iegitu mantu risinamo konfliktsituaciju zinatniska analize ne tikai dos pamatu
precizaka normativa reguléjuma izstradei un praktisko problému novérsanai,
bet ari talak attistis kriminalprocesa teoriju pieradijumu pietiekamibas izpratné.

1.3. Darba pétamie jautajumi un izvirzitas tézes

Noziedzigi iegiitas mantas konfiskacija ir bijis efektivs lidzeklis cina pret
noziedzibu visos laikos. Pédéjos divdesmit gados ir pieaugusi starptautisko un
nacionalo likumdevéju un praktiku interese par to, ka veicinat pret noziedzigo
ipasumu vérsto pasakumu efektivitati. Tacu diskusijas raisijusi daudzas valstis
atzita konfiskacija bez notiesajosa sprieduma (non-convicted-based-confiscation).
Turklat $i konfiskacija tiek istenota dazados procesos — gan kriminalprocesuala,
gan civilprocesuala kartiba.

Tas ari ir izvirzijis galveno jautajumu zinatniekiem: vai ir pielaujama mantas
konfiskacija pirms (bez) notiesajosa sprieduma? Ja tas ir pielaujams, tad: pie
kadiem nosacjjumiem ir iespéjams $ads konfiskacijas process (kadi kritériji jaie-
véro)? Kada procesuala kartiba butu efektivaka un pareizaka?



Visbeidzot, Latvijas Kriminalprocesa likuma 59. nodala regulé procesu par
noziedzigi iegiitu mantu, kur$ norit vél pirmstiesas kriminalprocesa laika (pirms
notiesajosa sprieduma kriminalprocesa) un kura gaita manta var tikt atzita par
noziedzigi iegiitu un var tikt konfiscéta. Pétijuma jarod zinatnisks pamatojums
tam, vai $ads process ir pielaujams, proti, vai tas atbilst starptautiskiem cilvek-
tiesibu ievéro$anas standartiem. Iespéjams, Latvija varétu izmantot kadu citu
mantas konfiskacijas modeli, bet: kuru un kapéc? Ja més apzinamies eso$as
problémas, kads bitu risinajums to novérsanai.

Ta ka process par noziedzigi iegiitu mantu notiek pirms vél ir pienemts
personu notiesajoss spriedums, taja nevar lemt par kadas personas vainu, bet
var pieradit noziedziga nodarjjuma objektivo izpausmi jeb noziedzigas darbi-
bas. Tadéjadi procesa par noziedzigi iegiitu mantu pieradiSanas priekSmets ir
noziedziga nodarjjuma notikums un konkrétas mantas saistiba ar $o notikumu.
No ta izriet, ka $aja procesa nav atlauts pieradit apstakli, ka konkréta persona ir
izdarijusi konkrétu noziegumu. Tas ari nozimé, ka procesa par noziedzigi iegiitu
mantu nav tiesiska pamata prezumét kadu mantu par noziedzigi iegiitu jeb pie-
meérot paplasinato konfiskaciju.

Vienlaikus var atzit, ka pazeminatais pieradiSanas standarts attieciba uz
mantas noziedzigo izcelsmi veiksmigi piemérojams attieciba uz prezuméto
noziedzigi ieglito mantu, jo tas iziet arpus personas apstidzibas. Savukart $ads
pieradiSanas standarts nebiitu pamatots procesa par noziedzigi iegiitu mantu,
kura noziedziga nodarjjuma fakts ir japierada arpus sapratigam $aubam un tapat
jabuat neparprotami pieraditam, ka manta ir iegiita no konkrétam noziedzigam
darbibam.

“Neizskaidrojamas bagatibas” konfiscésanai (Lietuva, Bulgarija) ne-krimi-
nalprocesuala kartiba ir vairakas prieksrocibas (zemaks pieradisanas standarts,
neatkariba no kriminalprocesualajiem principiem un personas tiesibu garan-
tijam). Tacu pastav bazas par $§1 modela iespéjamu launpratigu izmanto$anu,
it 1pasi situacijas, kad nav bijusi veiksmiga kriminalvajasana. Latvija to varétu
ieviest, tacu vairaki apsvérumi dod pamatu secinajumam, ka racionalak tomeér
bitu piemérot paplasinato mantas konfiskaciju taja pasa kriminalprocesa, kura
persona tiek notiesata par konkrétiem noziegumiem.

Dazadu konfiskacijas mode]u sajauks$ana kriminalprocesa, lai tikai sasniegtu
konfiskacijas mérki, var novest pie mérka sasnieg$anai izmantoto lidzeklu nekri-
tiskas attaisno$anas. Kriminalprocesa klasiski atzitie principi var tikt “pielagoti”
izdevigakajam modelim, kas savukart var radit personas pamattiesibu nepielau-
jamu aizskarumu.

Satversmes 105. pants neaizsarga personas tiesibas uz noziedzigi iegttu
mantu Tomeér, lidz tam bridim, kad stajas spéka nolémums par mantas nozie-
dzigo izcelsmi, personas tiesibas uz $o ipaSumu neviens vél nav atcélis. Savukart
tiesibu uz taisnigu tiesu princips prasa, lai tiktu nodrosinatas procesa iesaistito



pusu lidzveértigas iespéjas gan saistiba ar personas tiesibam iepazities ar lietas
materialiem, gan tiesibam iesniegt pieradijumus, gan piedalities to parbaude.

Tacu procesa par noziedzigi iegitu mantu valstij ir tiesibas prasit perso-
nai, par kuras mantas izcelsmi tiek spriests, sniegt savu skaidrojumu par to.
Pieprasijumam jabtt samérojamam ar personas iespéjam. Tomér nav pielau-
jams, ka prasiba pieradit mantas izcelsmi tiek izvirzita personai, kura pamata
kriminalprocesa ir aizdomas turétais vai apstudzétais, it Ipasi, ja $§1 manta ir
noziedziga nodarijuma priek$mets. Nevainiguma prezumpcijas princips garanté
personai tiesibas klusét un neliecinat pret sevi.

1.4. Pétijuma izmantoto metozu raksturojums

Pamata $is darbs ir izstradats, balstoties uz analitisko metodi, kas nepie-
cieSama gan normativa reguléjuma, gan judikat@ira pausto atzinu izvérté$anai.
Procesos par noziedzigi iegitu mantu gada vidéji tiek pienemti aptuveni 150
léemumi. Tiesu prakses analize sniedz atbildi uz jautajumiem, kur$ no likuma
noteiktajiem procesa uzsaksanas pamatiem un cik biezi tiek izmantots, par kada
veida mantu visbiezak notiek process, kadas ir raksturigakas kladas, ko apgabal-
tiesa atklaj rajonu tiesu lémumos.

Ar analizi ir ciedi saistita salidzino$a metode. Galvenais salidzinamais ob-
jekts ir citas valstis spéka esoSais normativais reguléjums attieciba uz to, kas
tiek saprasts ar jédzienu “noziedzigi iegita manta” un kada procesa tiek risinats
jautajums par mantas izcelsmi. Aplakotas divas valstu grupas — pie anglosaksu
tiesibu sistémas piederosas valstis (kuram ir senaki likumi par noziedzigi ie-
gito - Anglija un Velsa, Skotija, Irija, Jaundienvidvelsa) un kontinentalas valstis
(kuram raksturigas konservativakas, pakapeniskas atkapes no tradicionalas
pieejas - Vacija, Francija, Niderlande, Bulgarija, Gruzija). Protams, papildus
izvertéta ari situacija kaiminvalstis - Igaunija un Lietuva. Salidzino$a metode
dod pamatu veiksmigaku formuléjumu rasanai un tadu procesualo noteikumu
izstradei, kuri mazinatu cilvéktiesibu parkapuma risku.

Informacijas ieguvei izmantota padzilinata intervija. Interveti tika Rigas ap-
gabaltiesas Kriminallietu tiesas kolégijas tiesnesi. Izvéle balstita uz to, ka Rigas
apgabala ir visvairak pabeigto procesu par noziedzigi iegiitu mantu un $ie ties-
nesi izskata parstadzeétos lémumus. Jautajumi attiecas gan uz atsevisku institatu
izpratni, gan konkréta situacija iespéjamo ricibu un tas pamatojumu.

Péc visu avotu analizes, izmantojot induktivo metodi, izdariti secinajumi
par visparigam likumsakaribam. Savukart ar deduktivo metodi péc visparigam
atzinam, pieméram, par cilvéktiesibu nodrosinasanas prasibam, izdariti secina-
jumi par to individualajiem aspektiem procesos par noziedzigi iegiitu mantu.

Tiesibu zinatné pétijumi nevar tikt veikti bez tiesibu normu interpretaci-
jas metodém - konkréto jautajumu reguléjums jaanalizé gan gramatiski, gan
veésturiski, gan sistémiski, gan teleologiski. Vésturiska metode gan izmantota



nedaudz, jo par temata pamatjautajumiem juridiskas diskusijas pamata notiku-
$as tikai $aja gadsimta, tapéc autoru loks nav parak plass. Vésturiskaja analizé
izmantota pasa autora pieredze, kas uzkrata, vadot Kriminalprocesa likuma
(turpmak ari — KPL) projekta izstrades darba grupu 2000.-2004. gada un turp-
makajos gados piedaloties Tieslietu ministrijas izveidotaja pastavigaja darba
grupa KPL pilnveido$anai.

1.5. Darba rezultatu aprobacija

Darba autors pétijuma rezultatus ir prezentéjis konferencés un publikacijas.
Pédéjos sesos gados autors ir uzstajies ar 6 referatiem starptautiskas un 3 refera-
tiem nacionalas zinatniskas konferencés. Pieméram, 2023. gada februari Latvijas
Universitates 81. starptautiska zinatniska konferencé ar referatu “Izmeklétaja
tiesibas un pienakumi, uzsakot procesu par noziedzigi iegiitu mantu, un aiz-
skarto personu tiesibu ievérosana’; 2021. gada oktobri Latvijas universitates
Juridiskas fakultates 8. starptautiska zinatniska konferencé “Jauna tiesiska reali-
tate: Izaicinajumi un risinajumi” ar referatu “Mantas konfiskacija bez notiesajosa
sprieduma”

Autora apsvérumi un secinajumi par problémjautajumiem saistiba ar nozie-
dzigi iegatas mantas konfiskacijas (bez notiesajosa sprieduma) ir prezentéti 16
zinatniskas publikacijas:

1) Katris G. Obligatuma un lietderiguma principi kriminalprocesa. Lietuva.
Igaunija. Gram.: Kriminalprocesa obligatums un lietderigums ka krimi-
nalas justicijas sistémas pamatprincips. Zin. red. A. Meikalida, K. Strada-
Rozenberga. Riga: Latvijas Universitates Akadémiskais apgads, 2023;

2) Katris G. Taisnigums un nevainiguma prezumpcija procesa par noziedzigi
iegtu mantu. Jurista Vards, 2022. gada 6. decembris, Nr. 49 (1263);

3) Katris G. Satversmes 105. panta garantéto tiesibu aizsardzibas efektivi-
tate tiesa pirmstiesas kriminalprocesa laika. Gram.: Latvijas Republikas
Satversmei — 100. Latvijas Universitates 80. starptautiskas zinatniskas kon-
ferences rakstu krajums. Riga: LU Akadémiskais apgads. 2022;

4) Katris G. Kas atbild par likuma taisnigu piemeéro$anu. Jurista Vards,
2021. gada 16. marts, Nr. 11 (1173);

5) Katris G. Kriminalprocesuala, civilprocesuala un administrativi procesuala
konfiskacija. Gram.: Tiesibas un tiesiska vide mainigos apstaklos. Latvijas
Universitates 79. starptautiskas zinatniskas konferences rakstu krajums.
Riga: LU Akadémiskais apgads. 2021;

6) Katris G. Noziedzigi ieghta konfiskacijas iespéjas un pamats. Gram.:
Starptautisko un Eiropas Savienibas tiesibu piemérosana nacionalajas tiesas.
Latvijas Universitates 78. starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2020;



7) Katris G. Iesaldésana, aresté$ana un konfiskacija: cilvéktiesibas un kriminal-
procesa intereses bankas kontos. Jurista Vards, 2020. gada 29. septembris,
Nr. 39 (1149);

8) Kuatris G. 356.-360. panta komentari. Gram.: Kriminalprocesa likuma
komentari. A dala. Zinatniska monografija prof. K. Stradas-Rozenbergas
zin. red. Riga: Latvijas Véstnesis, 2019;

9) Katris G. Tiesibas uz ipasumu un ipaSuma konfiskacija. Gram.: Satversmé
nostiprinato vértibu aizsardziba: dazadu tiesibu nozaru perspektiva.
Latvijas Universitates 77. starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2019;

10) Katris G. Mantas konfiskacija un nevainiguma prezumpcija. Gram.: Tiesibu
zinatnes uzdevumi, nozime un nakotne tiesibu sistémas I. Latvijas univer-
sitates Juridiskas fakultates 7. starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2019;

11) Katris G. Cilvéktiesibu ievéro$ana mantiskajos jautagjumos kriminalprocesa.
Gram.: Centraleiropas un Austrumeiropas juridiskas tradicijas un juridis-
kas identitates jautajumi. Latvijas Universitates 76. starptautiskas zinat-
niskas konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2018;

12) Katris G. Noziedzigi iegata piespiedu atsavinasana. Gram.: Autoru kolek-
tivs. Juridisko personu publiski tiesiska atbildiba: aktualitates, problémas
un iespéjamie risinajumi. Riga: LU Akadémiskais apgads, 2018;

13) Katris G. Specialas konfiskacijas aktualitates kriminalprocesa. Gram.:
Arvalstu investicijas: Kad tiesibas mijiedarbojas. Latvijas Universitates 74.
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2016;

14) Katris G. Good Faith Recipient of Criminally Acquired Property: Two
Laws and Two Solutions. In: The Quality of Legal Acts and its Importance
in Contemporary Legal Space. International Scientific Conference, 4-5
October, 2012 at the University of Latvia, Faculty of Law. Riga: University
of Latvia Press, 2012;

15) Katris G. Process par noziedzigi iegiitu mantu: tiesiskais reguléjums Eiropa
un problematika. Procedures Related to Criminally Acquired Property:
Legal Regulations and Issues in Europe. Gram.: Tiesibu harmonizacija
Baltijas Jaras regiona péc ES paplasinaganas. 2007. gada starptautiskas
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
20125

16) Katris G. Noziedzigi iegiita manta: tiesiskais regulégjums un problematika.
Jurista Vards, 2007. gada 17. aprilis, Nr. 16 (469).

Saistiba ar pétjjuma jautdgjumiem autors ka pieaicinata persona ir sniedzis
piecus atzinumus Satversmes tiesai: (1) lieta Nr. 2022-32-01 “Par Kriminalprocesa
likuma 124. panta sestas dalas, 125. panta tres$as dalas un 126. panta 3.' da-
las atbilstibu Latvijas Republikas Satversmes 92. panta pirmajam un otrajam
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teikumam”; (2) lieta Nr. 2022-01-01 “Par Kriminalprocesa likuma 627. panta
ceturtas un piektas dalas atbilstibu Latvijas Republikas Satversmes 92. panta
pirmajam teikumam”; (3) lieta Nr. 2021-44-01 “Par Kriminalprocesa likuma
631. panta tre$as dalas atbilstibu Latvijas Republikas Satversmes 92. panta pir-
majam teikumam”; (4) lietd Nr. 2021-18-01 “Par Kriminallikuma 70." panta
ceturtas dalas un Kriminalprocesa likuma 358. panta pirmas dalas atbilstibu
Latvijas Republikas Satversmes 91. panta pirmajam teikumam un 105. pantam”
un (5) lietda Nr. 2016-07-01 “Par Kriminalprocesa likuma 356. panta otras dalas
un 360. panta pirmas dalas atbilstibu Latvijas Republikas Satversmes 1. pantam,
91. panta pirmajam teikumam, 92. un 105. pantam”

1.6. Promocijas darba apjoms un struktiira

Promocijas darba saturs ir ieklauts 180 lappusés un izklastits sesas nodalas.

Pirmaja nodala autors analizé procesa par noziedzigi iegiitu mantu lietoto
tiesibu institdtu - manta, mantas Ipasnieks, noziedzigi ieglita manta, process
par noziedzigi iegiitu mantu un riciba ar noziedzigi iegiitu mantu - batibu, lai
piedavatu to vienotu izpratni darba turpmakajas nodalas.

Otraja nodala aplikotas starptautisko dokumentu rekomendacijas konfis-
kacijai bez notiesajosa sprieduma, ka ari piedavats parskats par dazadu valstu
pieredzi saistiba ar mantas konfiskacijas iespéjam pirms personas notiesasanas.
Latvija notiekosais process par noziedzigi iegiitu mantu - ta vésture, procesa
uzsaksanas pamats, pieradisanas pienakums un pieradisanas apjoms - tiek ana-
lizéts darba tresaja nodala.

Darba ceturtaja nodala izvértéts seviskajam procesa ipasi aktualu cilvektie-
sibu nodrosinajums - tiesibas uz ipasumu, tiesibas uz taisnigu tiesu un nevaini-
guma prezumpcija. Savukart piektaja nodala analizéta valsts riciba ar noziedzigi
iegitu mantu, to atdodot ipagniekam vai konfiscéjot.

Darba sesto nodalu autors ir veltijis rekomendacijam par procesuala re-
gulégjuma pilnveido$anu noziedzigi iegitas mantas konfiskacijai bez personas
notiesasanas. Sajé nodala, ka ari darba Pielikuma Nr. 1. ir piedavati konkréti
Kriminalprocesa likuma un Kriminallikuma grozijumu projekti, ka arl sniegta
to nepiecieSamibas Isa anotacija.

Darba kopsavilkuma ir apkopoti autora izdaritie secinajumi un izteiktie
priekslikumi par pétijuma analizétajiem jautajumiem.
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2. PROMOCIJAS DARBA KONSPEKTIVS IZKLASTS

2.1. Procesa par noziedzigi iegiitu mantu iesaistito tiesibu
institatu batiba

Lielaka dala noziedzigo nodarijumu tiek izdariti ar mérki gat kadu mantisku
labumu. Attiecigi likumos tiek runats par $a mantiska labuma jeb mantas atra-
$anu, iesaldésanu, konfiscé$anu un citadu ricibu ar to. Lai gan Kriminallikuma
un Kriminalprocesa likuma nav sniegts mantas definéjums, vienotu izpratni
nodrosina Civillikuma skaidrojums - ar mantu saprot visu to nauda novértéjamo
tiesibu kopibu, kas pieder zinamam subjektam.? Tas ir logiski, jo noziedznieks ir
ieintereséts iegtit kaut ko tadu, kam ir noteikta, nauda izsakama tirgus vértiba.

Protams, kermeniska lieta ir vieglak izprotama, novértéjama un realizé-
jama. Ta¢u nav pamata ap$aubit, ka persona noziedziga nodarijuma rezultata
uzreiz var ari neiegit pa$u mantu (kermenisku lietu), bet var iegut tiesibas uz
$o mantu, tostarp arl prasijuma tiesibas uz to (bezkermeniska lieta). Vélak per-
sona §is tiesibas var izlietot par labu sev, proti, iegiit pasu mantu. Sada gadijuma
kriminalprocesa gaita nav iespé&jams fiksét konkrétu mantu ka kermenisku lietu,
kas butu ieguta noziedzigi. Ta¢u tiesibam uz mantu ir noteikta vértiba un daz-
kart ta pat ir noteikta kada liguma.

Manta parasti kadam pieder jeb, citiem vardiem sakot, ir kadas personas
ipasuma. Noziedziga nodarijjuma rezultata manta iziet no ipasnieka, t. i., tie-
siga valdjjuma un nonak prettiesiga citas personas valdijuma. Biezi vien $1 “cita
persona” mantu uzskata par savu ipasumu un tas tiek noforméts ari de jure.
Salidzinosi: Kriminallikuma 70." panta pirmaja dala skaidrots, ka “Noziedzigi
iegiita manta ir jebkads ekonomisks labums, kas personas ipaSuma vai val-
dijuma tie$i vai netie$i nonacis noziedziga nodarjjuma izdariSanas rezultata”
Tomeér $aja norma ar Ipasumu vai valdijjumu butu jasaprot attiecibas de facto.
Satversmes tiesa ir atzinusi, ka Satversmes 105. pants dod personai tiesibas
tikai uz likumigi iegiitu ipasumu, tacu nedod tiesibas uz mantu, kas iegata
noziedziga nodarjjuma rezultata.*

Lidzigs vértéjums attiecinams ari uz treSo personu, kura $adu mantu ir ie-
guvusi no noziedznieka, pat ja $1 persona rikojusies labticigi. To ievérojis ari
likumdevéjs, KPL 360. panta paredzot, ka pie tre§as personas atrasta noziedzigi

* Grittups A., Kalning E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipaums. Otrais
papildinatais izdevums. Riga: Tiesu namu agenttra, 2002, 23. Ipp.
* Satversmes tiesas 2009. gada 28. maija spriedums lieta Nr. 2008-47-01, 8. punkts.
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iegita manta ir atdodama péc piederibas ipagniekam vai likumigajam valditajam.
Tatad noziedzigi iegiita manta var tikt atrasta, iznemta un konfiscéta mantas
faktiskajam ipasniekam vai valditagjam, kas var bt pats noziedziga nodarijuma
izdaritajs vai kada tre$a persona, kura sevi uzskata par ipasnieku, tac¢u juridiski
tai $adu tiesibu uz mantu nav.

Visos skaidrojumos par mantu, kas pie personas ir nonakusi noziedziga no-
darijuma rezultata vai kas radusies $adas mantas talakas izmanto$anas rezultata,
tiek minéta saikne starp noziedzigu nodarjjumu un konkrétu mantu, bet attie-
ciba uz tas talako izmanto$anu vai nestajiem augliem - ka izmantota vai auglus
nesusi tiesi §1 primari noziedziga manta. Tatad mantas noziedziga izcelsme ir
japierada atbilsto$i kriminalprocesa visparigiem nosacijumiem par pieradi$anas
pienakumu. Par $adas mantas noziedzigo izcelsmi kriminalprocesa gaita ir jabat
gutiem pieradijumiem, tapéc to médz saukt par pieradito noziedzigi iegiito
mantu.’

Ja normativais reguléjums paredz iespéju par noziedzigi iegiitu atzit mantu
tapéc, ka ta pieder personai, kura ir izdarijusi noteikta veida noziegumus
(Kriminallikuma 70." panta otra un tre$a dala), to dévé par prezumeéto no-
ziedzigi iegiito mantu. Tacu gan tiesu praksé, gan doktrina dominé pamatots
viedoklis, ka process par noziedzigi ieglitu mantu nevar notikt par prezuméto
mantu, jo $aja procesa netiek vértéta personas vaina un taja tiek izdaliti tikai tie
materiali, kas attiecas uz mantu, nevis uz personas vainu.®

Noziedzigi ieglito mantu raksturojos$as pazimes var bt visai daudzveidigas,
tapéc vienots definéjums var but tikai apraksto$s. Kopéjais noziedzigi iegtitas
mantas raksturojums batu tads, ka ta ir manta jeb ekonomisks labums, ko kada
persona tie$i vai netiesi ieguvusi noziedziga nodarijuma rezultata vai $adas
mantas izmanto$anas rezultata.

Cauri visiem laikmetiem bez Ipasam diskusijam ka logiska un saprotama
ir visparatzita noziedzigi iegitds mantas atpemsana vainigajam, kas notiek
reizé ar personas notiesasanu. Tikai Eiropas Parlamenta un Padomes direk-
tiva 2014/42/ES par nozieguma riku un noziedzigi iegitu lidzeklu iesaldésanu

° Meikali§a A., Strada-Rozenberga K. Mantas konfiskacijas tiesiskais reguléjums Latvija un
Eiropas Savieniba, tas izpildes mehanisma efektivitates nodrosinasana. Pétijums, 2010. gads.
Pieejams: https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplakots 02.05.2023.]

¢ Kuatris G. Komentars Kriminalprocesa likuma 356. pantam. Gram.: Kriminalprocesa likuma
komentari. A dala. Zinatniska monografija prof. K. Stradas-Rozenbergas zin. red. Riga:
Latvijas Veéstnesis, 2019, 953. Ipp.; Stukans J. Prezuméta noziedzigi ieglita manta un procesa
par noziedzigi iegitu mantu pieméro$ana. Jurista Vards, 2020, 2. junijs Nr. 22 (1132).
22. lpp.
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un konfiskaciju Eiropas Savieniba’” pirmo reizi tiek izteikts aicindjums ieviest
konfiskaciju pirms notiesajosa sprieduma “vismaz tad, ja tas nav iespé&jams
aizdomas turétas vai apsidzétas personas slimibas vai bégulosanas dé]”. Latvija
$ada iespéja Kriminalprocesa likuma bija ieviesta jau 2005. gada, turklat bez
ierobezojosiem nosacijumiem.

Tatad process par noziedzigi iegiitu mantu ir analizéjams ka tads process,
kura pirms galiga nolémuma par personas vainu, tiek izlemts atsevisks krimi-
nalprocesa jautagjums — vai manta ir iegiita $a noziedziga nodarijuma rezultata
(non-conviction-based confiscation, arl actio in rem)® un kada bis turpmaka
riciba ar o mantu.

Starptautiskaja aprité attieciba uz ricibu ar noziedzigi iegiitu mantu ka at-
slégas vards tiek lietots vards “konfiskacija”. Ari Direktivas 2014/42/ES 2. panta
“konfiskacija” skaidrota ka “Ipasuma galiga atnemsana, ko tiesa norikojusi sais-
tiba ar noziedzigu nodarijumu” Saskapa ar Latvijas likumiem, atpemot kadai
personai pie tas atrasto noziedzigi iegito mantu, turpmaka riciba ar §o mantu
var bt divéjada: ja manta savulaik bija noziedzigi atsavinata tas ipasniekam vai
likumigajam valditajam, ta ir jaatdod $im cilvékam, kas kriminalprocesa parasti
ir cietusais, — restituicija, vai otrs risindjums - noziedzigi iegtta konfiskacija,
kas nozimeé ta bezatlidzibas atsavinasanu valsts laba.

2.2. Pasaules pieredze attiectba uz mantas konfiskacijas
iespéjam pirms personas notiesasanas

Eiropas Padomes 1990. gada Konvencijas par noziedzigi iegutu lidzeklu
legalizacijas novérsanu, meklésanu, iznemsanu un konfiskaciju® komentaros
skaidrots, ka léemumi par konfiskaciju var tikt pienemti dazadu procesu ietvaros,
kuros jautajumu par konfiskaciju skata atseviski no galvena kriminalprocesa,
kura tiek pieradita personas vaina noziedziga nodarjjuma izdari$ana.'’ Savukart

7 Eiropas Parlamenta un Padomes direktiva 2014/42/ES par nozieguma riku un noziedzigi
iegntu lidzek]u iesaldésanu un konfiskaciju Eiropas Savieniba. Pienemta 2014. gada 3. aprili.
Pieejama:  https://eur-lex.europa.eu/legal-content/lv/TXT/?uri=CELEX%3A 3201410042
[aplakota 02.05.2023.]

¢ Alanga F. Non-conviction Based Confiscation: Why the EU Directive is a Missed
Opportunity. European Journal on Criminal Policy and Resaerch. Volume 21(4), 2014,
July 5th.

° Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime.
Pieejama: https://www.coe.int/en/web/conventions/fulllist//conventions/treaty/141/signatures?
p_auth=UAEDfX99 [aplukotas 02.05.2023.]

1 Explanatory Report to the Convention on Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime, 08.11.1990., p. 5. Pieejams: https://rm.coe.int/ CoRMPublic
CommonSearchServices/DisplayDCTMContent?documentId=09000016800cb5de
[aplakots 02.05.2023.]
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ANO 2000. gada Konvencija pret transnacionalo organizéto noziedzibu' aicina
valstis izskatit iespéju prasit, lai likumparkapéjs pierada, ka, iespéjams, nozie-
dzigi iegutie lidzekli, kas batu konfiscéjami, ir likumigi iegiiti. Tomér abos
dokumentos konfiskacija bija domata ka riciba péc personas vainas konstatésa-
nas (notiesajo$a sprieduma vai péc ta pienemsanas).

Direktiva 2014/42/ES ir aptveros$akais dokuments, kura méginats definét
jédzienu “konfiskacija bez notiesajosa sprieduma’, tacu isti jeb lidz galam tas
nav izdevies. Tomér $§i direktiva vismaz norada tos gadijumus, kad konfiskacija
bez notiesajosa sprieduma tiek uzskatita par samérigu ar sasniedzamo meérki,
t. i., gadijumus, kad aizdomas turéta vai apsiidzéta persona nevar piedalities
lietas iztiesasana, jo ir slima vai bégulo. Seit jaatzimé, ka Latvija KPL 59. nodala
paredz krietni plasakas iespéjas.

Attieciba uz konfiskaciju bez notiesasanas Eiropas Komisija 2021. gada
sniedza Pazinojumu Eiropas Parlamentam, Padomei, Eiropas Ekonomikas un
socialo lietu komitejai un Regionu komitejai par ES Organizétas noziedzibas
novér$anas stratégiju 2021.-2025. gadam, kura aicinaja apsvért konfiskacijas
pasakumus, kuru pamata nav notiesajo$a sprieduma, jo tie var veicinat konfis-
céto lidzeklu apjoma pieaugumu, ja, pieméram, iegitos lidzeklus nav iespé&jams
sasaistit ar spriedumu kriminallieta." Tomér Komisija nav sniegusi kvantitativu
analizi par dazado rezimu efektivitati.

Veésturiski pirmie specialie likumi, kas paredzéja konfiskacijas iespéjas bez
notiesasanas, tika pienemti anglosaksu tiesibu (common law) sistémas valstis.
2000. gada ASV Kongress pienéma Aktivu civilas konfiskacijas reformas liku-
mu”’® (Civil Asset Forfeiture Reform Act), 2002. gada lidzigus likumus pienéma
Australija, Apvienotaja Karalisté, ari Kolumbija. Ta¢u prakse ir pieradijusi, ka
$adi likumi darbojas ari kontinentalas Eiropas tiesibu sistémas. Pieméram,
Bulgarija 2006. gada ieviesa Irijas modeli - civiltiesisko konfiskaciju péc notie-
sasanas, ko 2012. gada modificéja uz “bez notiesasanas”'* Ar dazadiem nosaci-
jumiem saistita, bet mantas civiltiesiska atsavinasana péc noziedzigas darbibas

"' Apvienoto Naciju Organizacijas Konvencija pret transnacionalo organizéto noziedzibu.
Pieejama: https://likumi.lv/ta/id/25044-par-apvienoto-naciju-organizacijas-konvenciju-pret-
transnacionaloorganizeto-noziedzibu [aplikota 02.05.2023.]

12 Komisijas Pazinojums Eiropas Parlamentam, Padomei, Eiropas Ekonomikas un socialo
lietu komitejai un Regionu komitejai par ES Organizétas noziedzibas novérsanas stratégiju
2021.-2025. gadam. 14.4.2021., 3.1. punkts. Pieejams: https://eur-lex.europa.eu/legal-
content/LV/TXT/HTML/?uri=CELEX%3A52021DC0170 [aplikots 02.05.2023.]

13 Civil Asset Forfeiture Reform Act : ASV likums. Pieejams: https://www.govinfo.gov/content/
pkg/CRPT-106hrpt192/html/CRPT-106hrpt192.htm [aplikots 02.05.2023.]

!4 Kolarov T. Historic analogs of civil confiscation of unexplained wealth - the case of Bulgaria.
In: Journal of Financial Crime, Vol. 27, No. 2, 2020, P. 565.
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konstatésanas zinama ari citas Eiropas valstis, pieméram, Italijas Antimafijas
likums, Francijas Kriminallikums péc 2010. gada grozijumiem u.c.”®

Apvienotas Karalistes Valdibas 2018. gada izdotajas Vadlinijas ir skaidri
noteikts, ka civiltiesiskas piedzinas process Augstaja tiesa var tikt piemérots
gadijumos, kad vienigas zinamas kriminalas darbibas notikusas arvalstis, kad
aizdomas turétais vairs neatrodas valsts jurisdikcija, kad nav pietiekami daudz
pieradjjumu kriminalvajaganas turpinasanai vai kad uzsakta kriminalvajasana
nav rezultéjusies ar notiesajosu spriedumu.' Tomér uz to jalikojas piesardzigi.
Aplikotaja procesa konfiskaciju bez notiesajosa sprieduma péc butibas var
uzsakt neveiksmigas kriminalvajasanas dél. Savukart skaidra nauda un banku
kontos eso$a nauda var tikt konfiscéta administrativi, bez tiesas istenotas kon-
troles, ja vien persona nece] iebildumus pret “konfiskacijas pazinojumu”. Turklat
visas ar notiesajo$u spriedumu nesaistitajas konfiskacijas lietas tiek piemérota
civilprocesuala kartiba."”

Savukart Eiropas valstis, ievérojot Direktivas 2014/42/ES prasibas, norma-
tivais risinagjums nav batiski mainijies. Eiropas Komisija ir atzinusi, ka ir pie-
tiekama pat tiesvedibas in absentia pastavé$ana (Belgija, Igaunija, Niderlande,
Slovakija), lai nodrosinatu atbilstibu direktivas 4. panta otrajai dalai. Ja Austrija
un Malta konfiskacija bez notiesasanas atlauta tikai apstdzéta saslims$anas vai
aizbégSanas gadijuma (direktivas minimalas prasibas), tad citas ES dalibvalstis
$adas konfiskacijas iespéjas ar zinamiem nosacijumiem ir plasakas. Pieméram,
Zviedrija to saista arl ar noilguma iestasanos, Griekija - ja likuma parkapéjs ir
miris vai citadi tiek izbeigts kriminalprocess. Bulgarija un Slovénija ir ieviestas
procediras, kas lauj aktivus konfiscét civilprocesa.

Saistiba ar Bulgarijas nacionalo reguléjumu Eiropas Savienibas tiesa ir pie-
némusi vairakus prejudicialos nolémumus.'® Tomér visai kritisks Bulgarijas civil-
tiesiskas konfiskacijas vértéjums dots ECT 2023. gada 26. septembra sprieduma

!> Pétfjumu par vairaku valstu normativo reguléjumu skat. ari: Hamilton B.A. Comparative
Evaluation of Unexplained Wealth Orders. Final Report. 2011. Pieejams: https://www.ojp.
gov/pdffiles1/nij/grants/237163.pdf [aplikots 02.05.2023.]; Stukans J. Mantas atziSanas
par noziedzigi ieguitu tiesiskais reguléjums un ta piemeérosanas problematika. Promocijas
darbs. Riga: RSU, 2019, 25. Ipp. Pieejams: https://www.rsu.lv/sites/default/files/dissertations/
Stukans_promocijas_darbs_LV.pdf [aplakots 01.08.2022.]

!¢ United Kingdom Government Guidance (2018) The Proceeds of Crime Act 2002 (POCA)
Guidance Under Section 2A. Pieejams https://www.gov.uk/government/publications/the-
proceeds-of-crime-act-section-2a/the-proceeds-of-crime-act-section-2a-accessible-version
[aplukots 02.05.2023.]

17 The Use of Non-Conviction Based Seizure and Confiscation. Council of Europe, October
2020. P. 13. Pieejams: https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-con-
fiscation-2020/1680a0b9d3 [aplikots 02.05.2023.]

'8 Eiropas Savienibas Tiesas 2020. gada 19. marta spriedums lieta C-234/18 “AGRO IN 2001”
un 2021. gada 28. oktobra spriedums lieta C-319/19.
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lieta Jordanovs u.c. pret Bulgariju, kura tika atzits ECK Pirma protokola 1. panta
parkapums.”

Ari Lietuva ilgstosi tika mekléti risinajumi cina pret personu iedzivo$anos
noziedzigu darbibu rezultatad. Kriminalkodeksa 72. pants paredz tradicionali
zinamo mantas konfiskaciju, kas ietver iespéju pie noteiktiem apstakliem kon-
fiscét ari pie tresas personas atrodo$os konfiscéjamo mantu. Tacu ar 2020. gada
31. marta Civilas ipasuma konfiskacijas likumu® ir paredzéta iespéja likuma no-
teikta civilprocesuala kartiba konfiscét personai piedero$u mantu, ja ir pamats
uzskatit, ka ta iegita nelikumiga cela un tas vértiba parsniedz noteiktu summu.
So procesu var vérst pret tadas personas mantu, kura ir turéta aizdomas, apsii-
dzéta vai notiesata par noteikta veida noziegumiem, vai pret kuru kriminallietas
ierosinasana ir atteikta vai ir izbeigta uz noteiktu nereabilitéjosu apstaklu pa-
mata, vai arl pastav citi nosacijumi. Tomér likuma 3. panta pirma dala noteic,
ka procesu par mantas konfiskaciju nevar uzsakt, ja nav pienemts galigais nolé-
mums kriminallieta par predikativo noziegumu.

Kopuma var secinat, ka mantas konfiskacija bez notiesajosa sprieduma
nav nekas unikals nevienai valstij vai regionam. Lai gan atskiribas starp katru
sistému var buat batiskas, tomér var identificét ari kopigus elementus. Pirms
jebkadas konfiskacijas vienmér “aizdomigais” ipasums tiek iznemts vai iesaldéts
(piemeérots arests). Visos gadijumos ir paredzéta ari attiecigas personas infor-
meésana, tostarp par tiesibam piedalities procesa. Turklat ir skaidrs, ka ir jabat
sapratigam, ar pieradijumiem pietiekamam pamatojumam, lai varas iestades ap-
galvotu, ka Ipa$ums ir noziedzigi iegtits vai neatbilst likumigiem ienakumiem.
Tapat Eiropas Padomes eksperti atzist, ka visos konfiskacijas veidos pastav ari
tiesas uzraudziba.?!

Tomér ir jaievéro, ka konfiskacija bez notiesasanas tiek sameéra plasi kritizéta
juridiskaja literattira, galvenokart nepietiekamo procesualo garantiju dél, ka rezul-
tata pastav visai augsts nepamatotu mantas konfiskacijas gadijumu risks. Pieméram,
Amerikas Savienotajas Valstis, kur $is modelis, kas pazistams ka civiltiesiskas atsa-
vinasanas (civil forfeiture) institats, darbojas krietni ilgaku laiku, tas tiek plasi

1 Eiropas Cilvektiesibu tiesas 2023. gada 26. septembra spriedums lieta Yourdanov and Others
v. Bulgaria, pieteikumi Nr. 265/7 un 26475/18, 129.-131. un 136.punkti. Pieejams: https://
laweuro.com/?p=21202 [aplakots 15.10.2023.]

% Lietuvos Respublikos Civilinio turto konfiskavimo istatymas. [Lietuvas likums par mantas
civiltiesisko konfiskaciju]. Pienemts 31.03.2020. Pieejams: https://e-seimas.lrs.It/portal/legal Act/
1t/TAD/1bab72a273e411eaa38ed97835ec4df6 [aplakots 02.05.2023.] [aplukots 15.10.2023.]

2! The Use of Non-Conviction Based Seizure and Confiscation. Council of Europe, October
2020. P. 13. Pieejams: https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-con-
fiscation-2020/1680a0b9d3 [aplikots 02.05.2023.]
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kritizéts ka prettiesisks un antikonstitucionals.?? Tas nozimé, ka katras naciona-
las valsts likumi, kas attiecas uz konfiskaciju bez notiesasanas, un to pieméro-
$anas prakse prasa detalizétu izvértéjumu, lai novérstu iespéjamos cilvéktiesibu
aizskarumus.

2.3. Process par noziedzigi iegitu mantu Latvija

Mantas konfiskacija bez notiesajosa sprieduma Latvijas tiesibu sistéma
tika ieklauta ka KPL 59. nodala (likumprojektam tika pievienota tikai uz otro
lasijumu ka 53.A nodala). Skaidrojumu par seviska procesa nepiecieSamibu $a
darba autors sniedza ka likumprojekta izstrades darba grupas vaditajs: “nav no-
liedzams, ka noziedzigu nodarijumu izmeklé$ana nereti ir sarezgits un ilgstoss
process. It Ipasi tas raksturigs kriminalprocesiem, kuros izmeklésanas darbibas
javeic vairakas valstis. Turklat aptuveni 30-40% nodarijumu ta ari paliek neat-
klati [..] Lai samazinatu iznemtas noziedzigas mantas uzglabasanas izdevumus,
ka ari lai atrak liegtu personam izmantot negodigi iegitos labumus, jautajums
par mantas atziSanu par noziedzigi iegutu un par tas konfiskaciju ir risinams
krietni agrak, negaidot galigo nolémumu par personas vainu.” %

Lai gan KPL 59. nodala ir izdariti vairaki grozijumi, tas tikai norada, ka
konfiskacija bez notiesasanas ir jauns un veél lidz galam neizstradats process.
Grozijumu nepiecie$amibu izraisa gan Eiropas Savienibas dokumenti, veidojot
kopigu politiku noziedzigi iegato lidzeklu efektivakai iznemsanai no aprites,
gan arl Satversmes tiesas spriedumos vai juristu diskusijas noradita normu ne-
atbilstiba visparéjam cilvéktiesibam un Satversmes normam.

Latvijas likuma paredzéta konfiskacija bez notiesasanas nav civiltiesiska
atsavinasana, ta nav ierobezota ar aizdomas turéta vai apsudzéta prombutnes
gadijumiem un ta nav par neskaidras izcelsmes mantu. Procesa par noziedzigi
iegitu mantu meérkis ir noformuléts KPL 626. panta: “kriminalprocesa radusos
mantisko jautajumu savlaicigas atrisina$anas un procesa ekonomijas interesés’.
Tas gan vairak butu uztverams ka papildus meérkis, jo galvenais tomeér ir no-
ziedzigi iegtta konfiskacija. Isak sakot: atrak atrisinat vienu kriminalprocesa
jautdjumu - vai manta ir noziedzigi iegita un ka to iznemt no aprites.
Juridiskaja literatara noradits ari uz $adas konfiskacijas preventivo merki, kas

2 Sk., pieméram: End Civil Forfeiture. Pieejams: http://endforfeiture.com/; End Policing
for Profit. The Institute for Justice. Pieejams: https://ij.org/endpolicingforprofit [aplikots
02.05.2023.]

» Katris G. Process par noziedzigi iegiitu mantu: tiesiskais reguléjums Eiropa un problematika
Procedures Related to Criminally Acquired Property: Legal Regulations and Issues in
Europe. Gram.: Tiesibu harmonizacija Baltijas Jaras regiona péc ES paplasinasanas.
2007. gada starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais
apgads, 2012., 199. Ipp.
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liedz personam jau pirms galiga nolémuma rikoties ar noziedzigi iegitu mantu
jeb baudit nozieguma nestos labumus.*

Minéta panta redakcija un tiesu prakse® norada uz nepiecieS$amibu konsta-
tét divus kumulativos kritérijus, lai varétu uzsakt procesu par noziedzigi iegtitu
mantu (procesa uzsak$anas pamati): (1) pieradijumu kopums un nespéja kri-
minallietu nodot tiesai sapratiga laika perioda vai (2) pieradijumu kopums un
neattaisnoto izdevumu risks.

Pieradijumu kopumam ir jadod pamats secinajumam, ka manta ir nozie-
dzigi iegiita vai saistita ar noziedzigu nodarijumu. Procesa rezultats, protams, ir
atkarigs no trim komponentém - pieradiSanas subjekta, pieradisanas priek$meta
un pieradijumu pietiekamibas jeb pieradiSanas sliek$na. Ta¢u nevar but process
par noziedzigi iegiitu mantu, ja ir manta, bet tas noziedziga izcelsme nav pie-
radita.

Ka otrs kritérijs procesa uzsaksanai ir iemesli, kuru dé] kriminallietas no-
dosana tiesai sapratiga laika perioda nav iespéjama. Visbiezak praksé noraditais
iemesls ir aizkavé$anas ar tiesiskas palidzibas lagumu izpildi. Tomér kriminal-
procesa ieilg§ana starptautiskas sadarbibas dé] visai biezi rodas sakara ar buatiski
iekavétu tiesiskas palidzibas ligumu nositisanu. So darbu nereti veic izmeklésa-
nas aktiva posma beigas, kad viss Latvija izdaramais ir pabeigts. Ka cits objektivs
iemesls butu atzistams kriminalprocesa veicamo darbu lielais apjoms. Tomér
biatu pamatoti par otro kumulativo kritériju noteikt praksei atbilstosaku situa-
ciju: “kriminallietas nodosana tiesai laika perioda lidz mantas aresta termina
beigam nav iespé&jama”. Tas novérstu nepiecieS$amibu procesa virzitajam meklét
(izdomat?) kadus traucéjosos objektivos apstaklus.

Ka nakamais kritérijs procesa par noziedzigi iegtitu mantu uzsaksanai lidzas
pieradijjumu kopumam ir iespéjamie butiskie neattaisnotie izdevumi, kas var
rasties saistiba ar mantas ilgstoso glabasanu. Praksé analizéjamais kritérijs var
istenoties tikai pie priek$metiski liela apjoma iznemtas vai arestétas mantas, ka
ari tad, ja $adas mantas glabasanai nepiecieSami Ipasi apstakli vai janodrosina
tas aprupe (pieméram, dzivnieki). Atsauk$anas uz $o kritériju citos gadijumos
butu javerté kritiski. Ipa$i nelogiski $is pamatojums izskatas tajas lietas, kur
arests ir piemérots finan$u lidzekliem.

Eso$ais normativais reguléjums nedod iespéju seviska procesa kartiba kon-
fiscét noziedziga nodarijuma izdaridanas priekSmetu. Sads priek§mets kriminal-
procesa tiek iznemts un atzits par lietisko pieradijumu, tapéc uz ta glabasanu
neattiecas mantas aresta termins, tomér glabasanas izdevumi dazkart var bat

# Katris G. Noziedzigi ieglita manta: tiesiskais reguléjums un problematika. Jurista Vards,
2007, 17. aprilis, Nr. 16 (469), 4. lpp.; Kolomijceva J. Kriminalprocesa likuma 59. nodalas
process par noziedzigi iegtu mantu. Jurista Vards, 2009, 17. februaris, Nr. 7 (550). 18. Ipp.

» Augstakas tiesas Senata Kriminallietu departamenta 2008. gada 6. marta léemums lieta
Nr. SKK-93/2008. Pieejams: https://www.at.gov.lv/downloadlawfile/4054 [aplikots 02.05.2023.]
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nesamérigi. Nemot véra to, ka noziedziga nodarjjuma izdarisanas priek$mets
nenoliedzami ir ar noziedzigu nodarijumu saistita manta, kuras konfiskacija
ir iespéjama saskana ar KPL 59. nodalu, precizéjoss grozijums ir nepieciesams
Kriminallikuma.

Ta ka procesu par noziedzigi ieglitu mantu izdala no pamata kriminal-
procesa, tad ari pieradiSanas priek$mets taja ir dala no kopiga pieradiSanas
prieksmeta. Seviskaja procesa pieradamo faktu kopums ir izsecinams gan no
procesam par noziedzigi ieglitu mantu izvirzitajiem uzdevumiem, gan ari no
noziedzigi iegtitas mantas skaidrojuma.

Procesa par noziedzigi iegitu mantu nav batiski, vai ir noskaidrota per-
sona, kura ir izdarijusi noziedzigo nodarijumu. Tatad subjekta pieradiSana $aja
procesa nebtitu obligata. Tas butu svarigi vienigi tad, ja konfiskacijai virzitu
prezumeéto noziedzigi ieglito mantu, tacu tas tiesiski btitu iespéjams iznémuma
gadijumos. Savukart, ja nav svarigi, vai ir zinams nodarjjuma subjekts, nevar
bat prasiba pieradit subjekta attiecksmi pret nodarijumu. Tatad pieradiSanas
priek$meta paliek noziedziga nodarjjuma objektiva puse, proti, vai ir bijusi
darbiba vai bezdarbiba, kas atbilst kadam Kriminallikuma Seviskas dalas panta
noraditajam noziedziga nodarijuma sastavam. Neparprotami jabut skaidram,
kadas noziedzigas darbibas ir notikusas, jo tikai tas var radit noziedzigi iegtitu
mantu.

Dazkart tas varétu nebut pietiekami. Pieméram, kriminalprocesos par no-
ziedzigi iegttu lidzeklu legalizésanu bitu nepamatoti atzit kadas darbibas par
noziedzigam tikai tapéc, ka ar kaut kadiem finansu lidzekliem ir veiktas darbi-
bas, kas atbilst tipiskam legalizacijas pazimém. Mantas izcelsmi neizskaidro ar to
veiktas darbibas. Pie §3 noziedziga nodarijuma sastava jaatceras, ka legalizéSana
ka noziegums ir atzistams tikai ar noziedzigi iegiitu mantu, tapéc mantas nozie-
dzigajai izcelsmei jau ir jabut pieraditai.

Péc noziedziga nodarijuma notikuma pieradisanas ki otrs pieradiSanas
prieksmeta ietilpstosais apstaklis ir célonsakariba jeb saiknes pastavésana starp
noziedzigajam darbibam un konkrétu mantu. Tas Ipasi aktuali batu gadijumos,
kad noziedzigi iegiita manta atrasta pie tre$as personas.

PieradiSanas process ir uzbuvéts ta, ka vispirms vai nu likums kaut ko
prezumé ka pieraditu (fakta legala prezumpcija), vai arl procesa virzitajs visai
ticami pierada savu izvirzito apgalvojumu. Nakamaja soli, ja persona tam
nepiekrit, tai ir tiesibas savu nepiekriSanu paust skali un sniegt tam ticamu
pamatojumu. Tas nozimé: ja apsiidzibas puse savu darbu ir pienacigi izpildi-
jusi, pieradiSanas nasta tiek parlikta personai, ja vien ta neizvélas klusésanas
taktiku.

Pieradisanas pienakuma parnes$ana uz personu ir pielaujama sapratigas ro-
bezas. Ta¢u nebutu pielaujama gadijumos, kad jautajums par mantas noziedzigo
izcelsmi attiecas uz apstakliem, kas ir ieklauti apsadziba. Tas raditu situaciju, ka
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apstudzétajam, neatzistot kada mantiska noziedziga nodarijuma izdari$anu, batu
pasam jaatspéko dala no apstidzibas.

Likuma ierakstitais personas pienakums pieradit mantas likumigo izcelsmi
tomér nevar tikt uzskatits par obligatu procesualu pienakumu. Pirmkart, to
nevar uzskatit par kriminalprocesualu pienakumu, par kura nepildisanu batu
piemérojama procesuala sankcija. Likums nevar paredzét un praksé nav iespé-
jams izmantot kadu piespiedu mehanismu §1 pienakuma izpildisanai. Otrkart,
ikvienai personai kriminalprocesa ir tiesibas neliecinat pret sevi un saviem tu-
viniekiem, bet personai, kurai ir tiesibas uz aizstavibu, ir tiesibas vispar klusét.
Treskart, kriminalprocesos, kuros mantas noziedziga izcelsme veido noziedziga
nodarijuma sastavu (veido apsiidzibas butibu), personai uzliktais pienakums
pieradit, ka mantai nav noziedziga izcelsme, var veidot nevainiguma prezum-
pcijas parkapumu.

Tomeér procesa virzitdjam ir tiesibas prasit personai izskaidrot savu iena-
kumu izcelsmi ari bez ipasas likuma ierakstitas normas. Personai, savukart, ir
tiesibas sniegt savu skaidrojumu un iesniegt to apliecino$us pieradijumus. Ja
persona klusé vai sniedz nepatiesu informaciju, tas tikai nostiprina procesa vir-
zitaja pieradijumu ticamibu.

Kriminalprocesa tradicionali ir pastavéjis viens pieradi$anas standarts —
“arpus sapratigam Saubam”. Vértéjot pieradijumus to kopuma un savstarpéja
sakariba, secinajums par sapratigu $aubu nepastavésanu ir jaizdara attieciba
uz ikkatru noziedziga nodarijuma pazimi.* Kop$ 2017. gada Kriminalprocesa
likuma ir paredzéts ari cits pieradiSanas standarts — ,,iespéjamibas parsvars” un
tas ir attiecinams tikai uz mantas izcelsmes jautajumu. Tas nozimé, ka jautajuma
par mantas izcelsmi pietiek ar pamatojumu “visticamak, ka” attiecigais apstaklis
tads ari ir.’

Direktivas 2014/42/ES preambulas 20. apsvérums un 5. panta 1. punkts,
salidzinot to ar 4. pantu, dod pamatu secinajumam, ka ir pielaujams pazemi-
nat pieradisanas standartu tikai attieciba uz mantas paplasinato konfiskaciju
(Latvija — prezuméto noziedzigi iegito mantu), kura pieder noteiktus noziegu-
mus izdarjjusai personai. Ja mantas izcelsme saistama ar konkréta noziedziga
nodarijuma notikumu (pieradita manta), tad nodarjjuma sastavs prasa klasisko

* Jackson J. D., Summers S. J. The Internationalisation of Criminal Evidence. Beyond
the Common Law and Civil Law Traditions. Cambridge: Cambridge University Press,
2012, p. 202.

¥ Kuatris G. Noziedzigi ieguta konfiskacijas iespéjas un pamats. Gram.: Starptautisko
un Eiropas Savienibas tiesibu pieméro$ana nacionalajas tiesas. Latvijas Universitates
78. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2020, 205.-206. Ipp.
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pieradiSanas standartu. Sadi secinajumi izdariti ari citu zinatnieku darbos.” Lai
gan ir ari cits viedoklis, proti, ta ka “konfiskacija bez notiesajosa sprieduma
balstas uz varbatibas izvértésanu. [..] nemot véra, ka prasijums tiek vérsts pret
ipasumu kopuma, prieksroka buatu dodama civiltiesiskiem standartiem, kas ir
zemaki par pieradiSanas standartu, atzistot personu par vainigu noziedziga no-
darijuma izdarisana”?

Parliecino$aki tomér ir argumenti, ka attieciba uz pieradito noziedzigi
iegiito mantu ir jabut pietiekamam pieradijumu kopumam. Pirmkart, nebtatu
pamatoti atzit, ka noziedziga nodarijuma notikumu varétu pieradit ar piera-
dijumu “iespéjamibas parsvaru” Tas tomér ir fakts, kura esamiba ir japierada
arpus sapratigam $aubam. Otrkart, ja jau ir pieradits noziedziga nodarijuma no-
tikums, tad tikpat skaidram ir jabat “labumam’, ko devis vai radijis $is notikums.
Procesa par noziedzigi iegiitu mantu nav nedz bijis paredzéts, nedz pielaujams
lemt par “iespéjams” kada cita noziedziga nodarijuma iegtu mantu, jo pamata
kriminalprocesa, no kura tiek izdalits seviskais process, netiek izmekléts $is “cits
nodarijums” un attiecigi par to ari nevar but pieradjjumi.

2.4, Cilvektiesibu nodroSinajums procesa par noziedzigi
iegitu mantu

Kriminalprocess sava batiba ir radits, lai no dazadiem apdraudéjumiem aiz-
sargatu ikvienas personas tiesibas uz ipasumu. Tas ir valsts pienakums. Tomeér
vienlaikus tie$i $i pienakuma isteno$anas dé] valsts kriminalprocesa ietvaros
nereti iejaucas personas tiesibu realizé$ana. Viena no valsts iejauksanas for-
mam ir ipa§uma izmanto$anas kontrole.® Ipasi izvértéjami ir to personu tiesibu
aizskarumi, kuras kriminalprocesa ir iesaistitas tikai tapéc, ka ir iespéjami
noziedzigas mantas turétaji — aizskartais mantas Ipa$nieks un citas jeb tresas
personas.

% Vervaele J. A. E., De Zanger W. S. Procedural aspects of Confiscation. In: Bernardi A.,
Rossi E. Improving confiscation procedures in the European Union. Final publication of
the research project “Improving Cooperation between EU Member States in Confiscation
Procedures” Napoli, 2019, p. 526; sk. ari Meikalisa A., Strada-Rozenberga K. Parmainu
laiks kriminalprocesa turpinas — 2017. gada grozijumi (II). Jurista Vards, 10.10.2017.,
Nr. 43; Strada-Rozenberga K. Komentars Kriminalprocesa likuma 124. pantam. Gram.:
Kriminalprocesa likuma komentari. A dala. Prof. K. Stradas-Rozenbergas zin. red. Riga:
Latvijas Veéstnesis, 2019, 419. Ipp.; Baumanis J. Kriminalatbildiba par noziedzigi iegiitu
lidzeklu legalizé$anu. Jurista Vards, 19.02.2019., Nr. 7; Gribonika E. Pieradi$anas standarts
un pienakums noziedzigi iegttu lidzeklu legalizacijas lietas. Jurista Vards, 02.02.2021., Nr. 5
(1167), 22. Ipp.

» Stukans J. Mantas atziSanas par noziedzigi iegtitu tiesiskais reguléjums un ta piemérosanas
problematika. Promocijas darbs. Rigas Stradina universitate, 2019, 64., 66.—-67. Ipp.

¥ Satversmes tiesas 2002. gada 20. maija spriedums lieta Nr. 2002-01-03.
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Mantas konfiskacija nenoliedzami vistiesak skar personas tiesibas uz ipa-
$umu un personas tiesibas uz taisnigu tiesas procesu. Ja noziedzigi iegtitas man-
tas konfiskacijai ir acimredzams legitims mérkis un ta ir ari piemérota mérka
sasniegSanai, tas neizslédz, ka procesa, kada manta tiek atzita par noziedzigi
iegatu un ka tiek atsavinata ar tiesas nolémumu, var tikt parkaptas Satversmes
105. panta aizsargatas personas pamattiesibas. Tapéc nepiecies$ams skaidrs un
efektivs mehanisms, kada persona var pieradit, ka mantai, kura tiek paklauta
arestam, ir legala izcelsme,’ lai konfiskacija bus atzistama par atbilstosu tiesis-
kuma un taisniguma prasibam.*

Tiesibas uz taisnigu tiesu ir vienas no butiskakajam pamattiesibam, jo no
$o tiesibu pienacigas nodrosinasanas liela méra ir atkariga paréjo cilvéktiesibu
un pamatbrivibu aizsardziba.*

Process par noziedzigi iegiitu mantu buitu javérté nevis péc likuma normas
ierakstitajam aréjam atSkiribam, ka to ir darijusi Satversmes tiesa,** bet gan péc
procesa biitibas. Sis process risina to pasu jautdjumu attieciba uz mantu, kadu
risinatu kriminalprocess visparéja kartiba, ja vien tas netiktu izdalits atsevigka
lietvediba. Tatad procesam izvirzitais uzdevums nav atskirigs — izlemt jautajumu
par mantas izcelsmi. Var piekrist, ka seviska procesa ieviesanai ka tadai bija un
ir savs specifiskais mérkis — atrisinat konkréto jautajumu atrak, negaidot pa-
matprocesa izskatiSanu tiesa. Tacu $o mérki nedrikst saistit ar personas tiesibu
ierobezo$anu. Viena un ta pasa kriminalprocesuala jautajuma risinagana tiesa
nedrikstétu atskirties. It Ipasi, ja $ada procesa uzsaksana ir atkariga no procesa
virzitaja subjektiva lémuma.

Lietas izskatiSanas procesa dalibnieku tiesibam jabut taisnigi lidzsvarotam
(fair ballance), proti, katram ir jabat nodrosinatam adekvatam iespéjam izman-
tot procesualos lidzeklus, neatrodoties nepamatoti nelabvéligaka stavokli ka citi
procesa dalibnieki.*

Vienu no problémjautajumiem - tiesibas iepazities ar lietas materia-
liem - varétu atrisinat, ja likuma expressis verbis uzliktu So pienakumu procesa

w

Atsauce uz lémumu lieta SKK-294/2019 sniegta: Kriminalprocesa aizskarta mantas
ipasnieka tiesibas. Latvijas Republikas Augstakas Tiesas Biletens, 2019. gada decembris,
Nr. 19, 165.-166. Ipp.

Latvijas Republikas tiesibsarga 2021. gada 9. julija Atzinums parbaudes lieta Nr. 2020-48-4AD,
3. punkts.

Latvijas Republikas Satversmes komentari: VIII nodala. Cilvéka pamattiesibas.
Sagatavojis autoru kolektivs, zin. vad. prof. R. Balodis. Riga: Latvijas Véstnesis, 2011,
124. lpp.

Latvijas Republikas Satversmes tiesas 2017. gada 11. oktobra spriedums lieta Nr. 2017-10-01,
20.2. pkt.

* Reid K. A practitioner’s guide to the European Convention on Human Rights. 3rd ed.
London: Sweet & Maxwell, 2008, p. 67.
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virzitajam un atlautu materialus fiksét ar tehniskiem lidzekliem. Tas novérstu
gan procesualo neskaidribu, kad un kas iepazistina ar lietas materialiem, gan
personas atkaribu no procesa virzitaja subjektiva ieskata, gan parmetumus par
nepietiekamo laiku, lai iepazitos ar lietas materialiem. Tomér, galvenais, tas no-
vérstu tiesibu uz taisnigu tiesu parkapuma risku.

Tikpat aktuals ir jautajums par personas tiesibam vai pienakumu iesniegt
pieradijumus par mantas legalo izcelsmi. Sobrid, kad i fakta pieradisanai ir
ieviests civiltiesiskas pieradi$anas standarts, aizskartajam mantas ipasniekam,
kur$ ir sava veida “atbildétajs”, ir jabut tiesibam savas intereses aizsargat ar visiem
likuma paredzétiem pieradijumiem, tostarp pieaicinot ari lieciniekus. Kritiski
butu javerté procesa virzitaja prasiba par arvalsti radita dokumenta originala
vai péc normativajos aktos noteikta dokumentu glabasanas termina iesniegsanu,
kas var but objektivi neizpildama. Savukart praksé sastopama prasiba par doku-
mentu iesniegSanu tikai valsts valoda vai ar tulkojumu valsts valoda® ir acimre-
dzama pretruna ar kriminalprocesa noteikto tiesvedibas valodas principu.

Minétie, it ka nebatiskie jautajumi, procesos par noziedzigi iegiitu mantu
ir javérté no tiesibu uz taisnigu tiesu aspekta, proti, vai procesa iesaistitajai per-
sonai uzliktais pieradiSanas pienakums ir izpildams bez ipasa apgratindjuma.

Ne mazak svariga prasiba ir seviskaja procesa nodrosinat aizskarta mantas
ipadnieka tiesibas “piedalities katra tiesa parbaudama pieradijuma attieciba
uz mantas izcelsmi tie$a un mutvardos veikta parbaudé” (KPL 111.' pants).
Iespéjama atruna, ka §is tiesibas attiecas tikai uz kriminalprocesu visparéja
kartiba, batu pretruna tiesibam uz vienlidzigu attieksmi (Satversmes 91. pants).
Tiesibu ierobezojumam nav saskatams nekads pamatojums, kapéc kriminalpro-
cesa visparéja kartiba iztiesasanas laika aizskarta mantas ipasnieka tiesibas butu
vértéjamas plasak neka seviskaja procesa, ja iztiesaSanai nodotais jautajums par
mantas izcelsmi abos gadijumos ir viens un tas pats, iesniegtie pieradijumi ir
tie pas$i un tiesas nolémums jeb mantas ipa$niekam iespéjamas sekas var bt
tadas pasas.

Tiesibas uz taisnigu tiesu ietver ari tiesibas parsaidzét tiesas nolemumu.
Nav noliedzams, ka valsts varai ir tiesibas ar likumu noteikt, vai personai bas
tiesibas parsiidzét tiesas nolémumu vairakas tiesu instancés.” Tomér normati-
vaja reguléjuma ietverta doma, kas pielauj ierobezojumu parstdzét apgabaltiesas
léemumu ari tad, ja tas ir pirmais rikojums par mantas konfiskaciju, nav pama-
tots un neatbilst Satversmes 92. panta garantétajam ikvienas personas tiesibam
uz taisnigu tiesu.

% Latvijas Republikas tiesibsarga 2021. gada 9. julija Atzinums parbaudes lieta Nr. 2020-48-
4AD, 3. punkts.

7 Pieter van Dijk et. al (eds.) Theory and Practice of the European Convention on Human
Rights. Antwerpen-Oxford: Intersentia, 2006, p. 564.
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Varétu uzskatit, ka procesa par noziedzigi iegitu mantu netiek aizskartas no
nevainiguma prezumpcijas izrietosas garantijas. Nevainiguma prezumpcija jau
neattiecas uz mantu. Procesa par noziedzigi iegitu mantu péc butibas pat nav
svarigi, kas ir izdarijis noziegumu.?®

Tomér potencials principa parkapums varétu rasties, ja procesa ka ar mantu
saistita persona tiek iesaistita persona, kurai pamata kriminalprocesa ir tiesibas
uz aizstavibu. Ta ka mantas noziedziga izcelsme ir saistita ar noziedziga nodari-
juma notikuma konstatésanu, veidojas situacija, kura ar mantu saistitajai perso-
nai, iesniedzot pieradijumus par mantas likumigo izcelsmi, it ka ir japierada savs
nevainigums. Turklat §aja procesa, ja manta tiek atzita ka noziedzigi iegiita, tiesa
sava konfiskacijas [émuma arpus sapratigam Saubam atzist, ka ir noticis nozie-
dzigs nodarijums. Sads lémums savukart ir saistoss ari pamata kriminalprocesa,
kas hronologiski notiks vélak, kura citam tiesas sastavam nebttu tiesibas lemt
citadi pat tad, ja netiktu pieradita noziedziga nodarijuma objektiva puse.

Paraléli nevainiguma prezumpcijas jautdjjumam atklajas arl neskaidrais risi-
najums situacijai, kad seviskaja procesa manta tiek atzita par noziedzigi iegitu,
bet pamata kriminalprocess tiek izbeigts vai pabeigts ar reabilitéjosu pamato-
jumu. Tiesas lémums procesa par noziedzigi ieglitu mantu, protams, ir galigs,
jo tas sakrit ar prasibu par tiesiskas stabilitates principu. Tomér kadai personai
tiesibas uz ipaSumu ir atpemtas un talaks procesualais risinajums nav paredzéts.
Sados gadijumos biitu pamats procesa virzitdjam uzlikt par pienakumu izvértét
sevi§kaja procesa pienemta lémuma pamatojumu un, nemot véra kriminalpro-
cesa konstatétos faktus, nolémuma atkartoti izlemt jautdjumu par mantas iz-
celsmi un ricibu ar to.

2.5. Valsts riciba ar noziedzigi iegiitu mantu un personas
tiestbu aizsardziba

Péc tiesas, prokurora vai procesa virzitdja nolémuma par mantas atzi-
$anu par noziedzigi iegGtu nakamais solis ir lémums par turpmako ricibu ar
$o mantu. Valsts ricibu ar noziedzigi iegatu mantu varétu uzskatit par skaidri
noteiktu un bezproblému procesu, jo galvenais jautagjums ir, cik tiesiski un
pamatoti manta ir atzita par noziedzigi iegatu. Tomeér $is ricibas rezultata var
veidoties konfliktsituacijas, kuru korektai atrisina$anai nepiecieSams izsvérts
normativais reguléjums.

Eiropas Parlamenta un Padomes direktivas 2012/29/ES (2012. gada 25. ok-
tobris), ar ko nosaka noziegumos cietuso tiesibu, atbalsta un aizsardzibas mini-
malos standartus un aizstdj Padomes pamatlémumu 2001/220/TI, preambulas

* Katris G. Noziedzigi iegtita konfiskacijas iespéjas un pamats. Gram.: Starptautisko un Eiropas
Savienibas tiesibu pieméros$ana nacionalajas tiesas. Latvijas Universitates 78. starptautiskas
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2020, 205. Ipp.
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48. apsvérums noteic, ka atglistamais ipasums, kas konfiscéts®® kriminalprocesa,
batu péc iespéjas atrak jaatdod nozieguma cietusajam, ja vien nepastav arkartas
apstakli.

Ja pirms noziedziga nodarijuma izdari$anas mantai bija konkréts ipasnieks
vaj likumigais valditajs, taisnigs procesa risinajums biitu mantas atdo$ana ipas-
niekam (restitticija). Vienlaikus tas var skart tre$as personas — labticiga ieguvéja
(bona fide) tiesibas, kur$ iegadajies mantu, nezinot tas noziedzigo izcelsmi.
Labticigo ieguvéju tiesibu neaizskaramiba ir biezi atrunata starptautiskajos do-
kumentos,* ta¢u Latvijas normativais reguléjums aizstav primaro cietuso.

Satversmes tiesa ir atzinusi, ka valsts, aizsargajot divu personu likumigi it
ka vienadas tiesibas uz vienu un to pa$u IpaSumu, par primari aizsargajamam
atzina cietusa tiesibas, tas ir, tas personas tiesibas, kurai ipaums bija atsavinats
ar noziedzigam darbibam.” Nenoliedzami, taisniguma atjauno$ana ir viens no
svarigakajiem kriminalprocesa uzdevumiem. Turklat kriminalprocess, ievérojot
tam izvirzito mérki, nevar vienlaikus atrisinat jautajumus par labticigumu ar no-
ziegumu nesaistitajos civiltiesiskajos darjjumos un par zaudéjumu atlidzinaganu
treSajam personam. lespéjams, gadijumos, kad abas personas ir fiziskas perso-
nas, valstij, atjaunojot cietu$a tiesibas uz ipasumu, butu jaatlidzina zaudéjumi
labticigajam ieguvéjam un jauzsak zaudéjumu piedzinas process pret vainigo
personu. Tas butu analogi ka jebkura cita kriminalprocesa, kad no vainigas per-
sonas valsts laba tiek piedzita noziedzigi iegitas mantas vértiba.

Noziedzigi iegtitas mantas konfiskacijas rezultata personai tiek atsavinati
tadi labumi, kas tai nemaz nepienakas.” Konfiskacijas butiba un procesuala
kartiba ir pietiekami skaidra, ta¢u diskusijas var raisit tre$ai personai piederosas
mantas konfiskacija, paplasinata mantas konfiskacija, noziedzigi iegtitas mantas
vértibas konfiskacija un noziedzigi ieglitd nodaliSana no legali iegta to saplu-
dinasanas gadijjuma.

Atskiriba no cietusa tiesibu restitacijas konfiskacijas gadijuma pret tresas
personas mantu nevar veérsties. Tas izriet no fakta, ka konfiskacijas gadijumos
saduras individa intereses ar valsts interesém. Salidzinot valsts tiesibas sanemt
$adu mantu un tre$as personas tiesibas saglabat to sava Ipauma, prioritari ir
aizsargajamas labticiga ieguvéja tiesibas.” Tomér tre$as personas manta var tikt

¥ Direktiva jédzieniski nenodala konfiskaciju un restitaciju.

%0 Sk. ANO Pretkorupcijas konvencijas (Nujorka, 31.10.2003.) 31. panta 9. punktu; Eiropas

Padomes konvencijas par noziedzigi iegttu lidzeklu legalizacijas un terorisma finansésanas

novérsanu, ka ari $o lidzeklu meklésanu, iznems$anu un konfiskaciju (Varsava, 16.05.2005.)

8. pantu.

Satversmes tiesas 2017. gada 8. marta spriedums lieta Nr. 2008-47-01, 20. punkts.

# Strada-Rozenberga K. Riciba ar noziedzigi iegitu mantu kriminalprocesa. Latvijas
Republikas Augstakas Tiesas Biletens, 2011. gads, Nr. 3, 34. Ipp.

# Katris G. Kriminalprocesa likuma 360. panta komentars. Gram.: Kriminalprocesa likuma
komentari. A dala. K. Stradas-Rozenbergas zin. red. Riga: Latvijas Véstnesis, 2019, 971. Ipp.
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paklauta konfiskacijai, ja notiek konfiscéjamas mantas aizstasana (noziedzigi
iegitas mantas vértibas konfiskacija).

Aizstagana ka risinajums (Kriminallikuma 70."* pants) tomér nevarétu no-
tikt procesa par noziedzigi iegiitu mantu, jo panta tresas dalas ievadteikuma ka
nosacijums ir noradits “noziedzigu nodarjjumu izdarijuai personai nav citas
mantas” Tas nozimé, ka ir jabat kadam nolémumam, kas atzist personu par
vainigu nodarijuma, un to nevar izlemt procesa par noziedzigi ieglitu mantu.

Paplasinata konfiskacija gan var ietvert tre$as personas mantas konfiskaciju.
Péc savas butibas ta arl ir non-convicted-based-confiscation,* jo tre$as personas
saistiba ar kadu noziegumu nav pieradita un konfiscéjamas mantas célon-
sakariba ar kadu noziedzigu ricibu ari nav pieradita. Tomér $ada paplasinata
konfiskacija iespéjama tikai situacija, ja ir konstatéti tas personas izdariti
noziegumi, par kuras mantu vai par kurai pietuvinatas personas mantu tiek
lemts. Tatad to nevar izlemt pirmstiesas procesa stadija un tas neattiecas uz
procesu par noziedzigi ieglitu mantu.

Saistiba ar noziedzigi iegitu un legalu lidzeklu sapludinasanu nav $aubu,
ka konfiskacijai var paklaut mantu (lidzeklus) tikai noziedzigi iegito lidzeklu
apmeéra. Tas ir tikai papildus arguments, ka procesa par noziedzigi iegitu mantu
var konfiscét tikai pieraditu noziedzigi iegiitu mantu, turklat precizi aprékinot
noziedzigi ieguto lidzeklu vértibu, ka ari $adu lidzeklu nestos auglus jeb pelpu.
Tas izriet gan no ANO Konvencijas pret transnacionalo organizéto noziedzibu
12. panta 4. punkta, proti, ja noziedzigi iegttie lidzekli ir sajaukti ar ipasumu,
kas iegiits no likumigiem avotiem, tad $is ipasums, ir paklaujams konfiskacijai
lidz sajaukto lidzeklu aprékinatajai vértibai.”

Lai gan Latvijas likumos $ads nosacijums nav ierakstits expressis verbis, tacu
to varétu interpretacijas cela atvasinat no KL 70." panta tre$as dalas “Ja nozie-
dzigi iegiita manta ir atsavinata, iznicinata, noslépta vai nomaskéta un to nav
iespéjams konfiscét, var piedzit konfiscéjamas mantas vértibu”

* Panzavolta M. Confiscation and the Concept of Punishment: Can There be a Confiscation
Without a Conviction? In: Chasing Criminal Money. Challenges and Perspectives on Asset
Recovery in the EU. K. Ligeti and M. Simonato ed. Oxford and Portland, Oregon: Hart
publishing, 2017, P. 44-45.

# Lidziga norma ietverta ari ANO Konvencijas pret narkotisko un psihotropo vielu nelegalu
apriti 5. panta un Eiropas Padomes Konvencijas par noziedzigi iegitu lidzeklu legalizacijas
un terorisma finansé$anas novér$anu, ka ari $o lidzeklu meklésanu, iznemsanu un
konfiskaciju 5. panta.
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2.6. Rekomendacijas procesuala reguléjuma pilnveidoSanai
attieciba uz noziedzigi iegiutas mantas konfiskaciju bez
personas notiesasanas

“Tradicionala - uz notiesasanu balstita — konfiskacija nenodrosina tiesibaiz-
sardzibas iestades un tiesu iestades ar nepiecieSamiem un efektiviem instrumen-
tiem, kas lautu konfiscét pietiekamu procentualo dalu no organizétas noziedzi-
gas darbibas ienémumiem. [..] Tapat varétu bat parak grati iegttos ipasumus
saistit ar notiesajosu spriedumu kriminallieta. Vel viens iemesls ir tas, ka dazkart
apstdzéta notiesasana nav iespéjama vina imunitates, naves, bégsanas vai slimi-
bas dél”* Tacu ir skaidrs, ka jebkur$ non-conviction based konfiskacijas modelis
ES limeni butu japapildina ar stingram procesualam garantijam.*”

Direktiva 2014/42/ES paredz nelielu attistibu, ierosinot konfiskaciju bez
notiesajosa sprieduma izmantot loti ierobezotos gadijumos (pat pietiek ar in ab-
sentia procesu). Tapat Direktiva netiek attiecinata uz konfiskacijas pasakumiem
arpus kriminalprocesa konteksta, tomér tas neliedz dalibvalstim tos istenot.

Latvija ka iespéjams risinajums varétu but neskaidras izcelsmes mantas
konfiskacija civilprocesuala kartiba. Tas buatu “neizskaidrojamas bagatibas”
konfiskacijas modelis. Personas mantas btitiska un neizskaidrojama pieauguma
gadijuma noteikta valsts institiicija varétu griezties tiesa ar prasjjumu par tadas
mantas konfiskaciju, kas neatbilst personas likumigajiem ienakumiem. Savukart
aizskartajam mantas Ipasniekam $aja procesa biitu iespéja pieradit mantas legalo
izcelsmi. Sadi nosacijumi péc bitibas sakrit ar KL 70." panta otraja un tre$aja
dala paredzéto prezuméto noziedzigi ieglito mantu. Turklat personas agraka
noziedziga darbiba varétu bit ka viens no sadas bagatibas riska faktoriem.

Tomér pirmstiesas kriminalprocesa laika paplasinata jeb prezumétas nozie-
dzigi iegtitas mantas konfiskacija tiesiski baitu maz iespé&jama. Tapéc ir pamats
apgalvot, ka pirms personas notiesasanas konfiscét var noziedzigi iegiitu mantu,
kuras noziedzigums tiek pieradits. Turklat tas tiek pieradits ar kriminalprocesa
gitiem pieradijumiem. Tapat nav noliedzams, ka kriminalprocesuala konfiska-
cija, ko var istenot vél pirmstiesas procesa laika, ir pietiekami efektivs lidzeklis
cina pret noziedzibu. Turklat saglabajot starptautiski izvirzitas augstas prasibas
personas tiesibu aizsardzibai.

Dazadu konfiskacijas modelu sajauksana kriminalprocesa, lai tikai sasniegtu
konfiskacijas mérki, tomér nav tiesiski attaisnojama. Kriminalprocesam rakstu-
rigo principu “pielagosana” izdevigakajam modelim raditu personas pamattie-
sibu nepielaujamu aizskarumu.

“ Analysis of non-conviction based confiscation measures in the European Union.
Commission staff working document, p. 2. Pieejams: https://ec.europa.eu/transparency/
regdoc/rep/10102/2019/EN/SWD-2019-1050-F1-EN-MAIN-PART-1.PDF [aplikots 02.05.2023.]

7 Tbid, p. 9.
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Izanaliz&jot visu minéto par mantas konfiskacijas iespéjam pirmstiesas
kriminalprocesa laika jeb konfiskaciju bez notiesasanas, var secinat, ka tas ir
praksé atzits un pietiekami efektivs lidzeklis noteiktu kriminalprocesualu mérku
sasniegSanai. Vienlaikus ir nepiecie§ams precizét likuma ietvertas normas, lai
normativais reguléjums, no vienas puses, nodrosinatu efektivaku procesa par
noziedzigi ieglitu mantu norisi un, no otras puses, pilnvértigak garantétu pro-
cesa iesaistito personu tiesibas.
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3. PROMOCIJAS DARBA GALVENIE SECINAJUMI UN
PRIEKSLIKUMI

Pédéjos divdesmit gados neparprotami ir pieaugusi starptautisko un
nacionalo likumdevéju un praktiku interese par to, ka veicinat pret nozie-
dzigo ipasumu vérsto pasakumu efektivitati. Vienlaikus $is attistibas virziens
ir saistits ar prasibu tiesibu zinatnei atrast lidzsvaru starp noziedzibas kon-
troles mehanismu efektivitati un cilvéktiesibu aizsardzibu. Aktualizéjoties
cinai pret korupciju, ka ipasi efektivs lidzeklis tika atzita konfiskacija bez notie-
sajosa sprieduma (non-convicted-based-confiscation).

Konfiskacija pirms notiesdjosa sprieduma biitu iespéjama, ja ir ierosinata
kriminallieta par noziedzigu nodarijumu, kas var bit par pamatu ekono-
miska labuma giisanai, un $ada kriminalprocesa varétu pienemt notiesajosu
spriedumu, ja aizdomas turéta vai apstidzéta persona butu varéjusi staties
tiesas prieksa.

Latvija noziedzigi ieglitas mantas konfiskacija kriminalprocesa bez notie-
sajosa sprieduma ir iespéjama kop$ 2005. gada 1. oktobra, kad stajas speka
Kriminalprocesa likums. Konfiskacija nav ierobezota ne ar kadiem ipasiem
nosacijumiem, bet galvena prasiba ir $ada — mantas noziedzigajai izcels-
mei jabut pieraditai. Kriminalprocesa teorija $ads process ir pazistams ka
process par mantu (in rem), atSkiriba no kriminalprocesa visparéja kartiba,
kura tiek risinats jautajums par personas vainu noziedziga nodarijuma (in
persona). Sads procesa veids nenoliedzami ir progresivs.

Noziedzigi iegitu mantu raksturojosas pazimes var bit visai daudzveidi-
gas, tapéc vienots definéjums varétu bat tikai aprakstoss. Kopéjais nozie-
dzigi ieglitas mantas raksturojums biitu tas, ka ta ir manta jeb ekonomisks
labums, ko kada persona tiesi vai netiesi ir ieguvusi noziedziga nodarijuma
rezultata vai $adas mantas izmanto$anas rezultata.

Latvija iespéjams piemérot paplasinato mantas konfiskaciju (Kriminallikuma
70." panta otra un tresa dala), proti, atzit par noziedzigi iegtitu mantu, kuras
noziedziga izcelsme tiesi netiek pieradita (pieradita tiek mantas ipasnieka
saistiba ar noziedzigiem nodarijumiem). Si paplaginata konfiskacija Latvija
kriminalprocesa teorija tiek saukta par prezumétas noziedzigi iegiitas
mantas konfiskaciju.

Process par noziedzigi iegiitu mantu norit pirmstiesas kriminalprocesa laika,
proti, kad pamata kriminalprocesa lieta par personas vainu vél nav nodota
tiesai. Lidz ar to procesa par noziedzigi iegiitu mantu nevar tikt pieradita
un konstatéta kadas personas vaina noziedziga nodarijuma, bet var pieradit
noziedziga nodarijuma objektivo izpausmi jeb attiecigas darbibas. Tadéjadi
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11.

12.

procesa par noziedzigi ieglitu mantu pieradiSanas priekSmets ir noziedziga
nodarijuma notikums un konkrétas mantas saistiba ar $o notikumu.
Procesa par noziedzigi ieglitu mantu jeb “procesa par konfiskaciju bez
notiesaanas” nav tiesiska pamata prezumét kadu mantu par noziedzigi
iegttu jeb piemérot paplasinato konfiskaciju, jo $aja procesa netiek pieradita
personas vaina nozieguma izdarisana. Tatad $aja procesa nav piemérojama
paplasinata konfiskacija.

Procesa par noziedzigi iegiitu mantu noziedziga nodarijuma fakts ir japie-
rada arpus sapratigam $aubam un tapat ir neparprotami japierada tas, ka
manta ir jegtita no konkrétajam darbibam. Lidz ar to var secinat, ka paze-
minata pieradiSanas standarta ievéro$ana pieraditds noziedzigi iegitas
mantas pieradiSana nav atzistama par pamatotu. Tomér tad, ja procesa vir-
zitajs izpilda savu procesualo pienakumu un pierada mantas noziedzigumu,
mantas Ipa$niekam vajag tikai radit sapratigas $aubas par procesa virzitaja
pieradjjumiem un ar to bas pietiekami.

Nemot véra procesa iespéjamo efektivitati un nepiecieS$amibu novérst
dazadus riskus, var paredzét, ka noziedzigi iegtitas mantas konfiskacija bez
notiesajosa sprieduma attistisies divos virzienos: 1) ka atseviska tiesvediba
pret pasiem nelikumigi iegatajiem lidzekliem (process in rem) vai 2) ka ties-
vediba attieciba uz neizskaidrojamu bagatibu - $ajos procesos personas fak-
tiskie ipa$umi tiek salidzinati ar tas deklarétajiem ienakumiem, lai atklatu
nesakritibu, bet nav nepiecieSams konstatét saikni ar kadu predikativu
noziedzigu nodarjjumu. Pirmais variants ir saistits ar kriminalprocesu un
taja gatajiem pieradijumiem, bet otrs variants ir pilnigi neatkarigs no kada
kriminalprocesa, lai gan valstis, kas ieviesu$as otro variantu (pieméram,
Lietuva), parsvara tomeér procesa inicié$anai tiek prasita kada saistiba ar
kriminalprocesu.

Ne-kriminalprocesualai konfiskacijai ir vairakas prieksrocibas, tacu pastav
bazas par $a modela iespéjamu launpratigu izmanto$anu, it ipasi situacijas,
kad kriminalvajasana nav bijusi veiksmiga. Tapéc attieciba uz $o virzienu
vél batu jaizstrada precizas prasibas, pieméram, par to, vai konfiskacija, kas
gan nav sods, nepamatoti neaizskar personas tiesibas uz IpaSumu un vai
procesa tiek nodrosinatas personas tiesibas uz taisnigu tiesu.

Latvija civiltiesisko mantas konfiscé$anas veidu varétu ieviest, it ipasi attie-
ciba uz prezuméto noziedzigi iegtito mantu. Tomér butu jaievéro, ka ne visi
kriminalprocesa gutie pieradijumi varétu tikt izmantoti civilprocesa. Lidz
ar to praksé gadijumos, ja primstiesas procesa ir noskaidrota $ada personai
piedero$a manta, racionalak tomér batu piemérot paplasinato mantas kon-
fiskaciju taja pasa kriminalprocesa, kura persona tiek notiesata par konkré-
tiem noziegumiem.

Ir pamats apgalvot, ka pirms personas notiesasanas ir iespéjams konfiscét
noziedzigi iegiitu mantu, kuras noziedzigums tiek pieradits. Turklat tas tiek
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14.

15.

16.

17.

18.

pieradits ar kriminalprocesa gitiem pieradijumiem, saglabajot starptautiski
izvirzitas augstas prasibas personas tiesibu aizsardzibai.

Nav pamata noliegt, ka mantas konfiskacija aizskar personas tiesibas uz
ipasumu. No vienas puses, noziedzigi iegiitas mantas konfiskacija péc
butibas it ka vispar neskar personas ipasuma tiesibas, jo tai $adu tiesibu uz
konkréto mantu nemaz nav. Tomér lidz bridim, kad stajas spéka noléemums
par mantas noziedzigo izcelsmi, personas tiesibas uz $o ipasumu neviens vél
nav atcélis.

Tiesibas uz taisnigu tiesu prasa, lai tiktu nodrosinatas procesa iesaistito pusu
lidzveértigas iespéjas gan attieciba uz personas tiesibam iepazities ar procesa
par noziedzigi ieglitu mantu lietas materialiem, gan tiesibam iesniegt piera-
dijumus, gan tiesibam piedalities to parbaudé. Nav pielaujams tas, ka tiesa
pienem lémumu par mantas atziSanu par noziedzigi iegiitu, pamatojoties
uz tadiem pieradijumiem, kuri lietas dalibniekiem nav pieejami. Turklat,
ievérojot procesualas lidztiesibas principu, dalibniekiem ir jabat vienadam
tiesibam iegiit un tiesas sédé izmantot dokumentu kopijas.

Procesa par noziedzigi iegiitu mantu valstij ir tiesibas prasit, lai persona,
par kuras mantas izcelsmi tiek spriests, sniedz skaidrojumu par §is mantas
izcelsmi. Tomér pieprasjjumam jabit samérojamam ar personas iespé&jam
(dokumentu glabasanas termini, arvalstu institiciju iesaistiSana, doku-
mentu originalu iegtisana utt.). Turklat mantas izcelsmes pieradisanu nevar
uzskatit par personas procesualo pienakumu, bet gan par tiesibam aizstavét
savas tiesibas.

Nav pielaujams tas, ka procesa par noziedzigi iegiitu mantu personai, kura
pamata kriminalprocesa ir aizdomas turétais vai apstdzétais, ka obligats
pienakums tiek izvirzita prasiba pieradit mantas izcelsmi, it ipasi tad, ja §1
manta ir noziedzigd nodarijuma priekSmets. Nevainiguma prezumpcijas
princips garanté personai tiesibas klusét un neliecinat pret sevi.

Valsts varai ir tiesibas ar likumu noteikt, ka personai bis tiesibas parsadzét
rikojumu par konfiskaciju, vai ari to liegt. Tomér ar likumu nedrikst iero-
bezot personas tiesibas parsudzét apgabaltiesas lémumu, ja tas ir pirmais
rikojums par mantas konfiskaciju. Sads ierobezojums neatbilst personas
tiesibam uz taisnigu tiesu.

Promocijas darba konstatéto problému risinajumam tiek piedavats konkréts
Kriminalprocesa likuma un Kriminallikuma grozijumu likumprojekti:

Grozijumi Kriminalprocesa likuma

Izslégt 125. panta treso dalu.

Papildinat 356. pantu ar sesto dalu $ada redakcija:

“(6) Ja kriminalprocesa, saistiba ar kuru tika pienemts lémums $a likuma
59. nodala noteiktaja kartiba un manta tika atzita par noziedzigi iegutu,
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4.

tiek pienemts nolémums par procesa pabeigSanu uz personu reabilitéjosa

pamata, procesa virzitajs izvérté procesa par noziedzigi iegitu mantu

pienemta lémuma pamatojumu, nemot véra kriminalprocesa konstatétos
faktus, un nolémuma atkartoti izlemj jautajumu par mantas izcelsmi un
ricibu ar $o mantu”

Izteikt 360. panta otro, 2." un tre$o dalu $ada redakcija:

“(2) Ja noziedzigi iegiitu mantu atdod ipasniekam vai likumigajam valdita-
jam, tad tre$ajai personai, kas bija §is mantas labticiga ieguvéja vai lab-
ticiga Kilas némeéja, ir tiesibas sanemt $is mantas vértibu, kuru piedzen,
ievérojot Kriminallikuma 70." panta otraja un ceturtaja dala noteikto.

(2") Ja noziedzigi iegiita manta ir piekritiga valstij, to atstaj tre$as personas
ipasuma, ja ta ir $Is mantas labticiga ieguvéja. Noziedzigi iegtitas mantas
vértibu piedzen valsts laba, ievérojot Kriminallikuma 70.'* panta otraja
un ceturtaja dala noteikto.

(3) Ja noziedzigi iegiitu nekustamo ipasumu atsavina (tre$ajai personai), lai
to atdotu Ipasniekam vai likumigajam valditajam, atsavinasana pati par
sevi nevar bat par pamatu prasit to saistibu pirmstermina izpildi, kuras
nodro$inatas ar attiecigo nekustamo ipaSumu, vai uzskatit, ka minétas
saistibas tiek parkaptas”

Izteikt likuma 59. nodalu $ada redakcija:

“59. nodala. Process par noziedzigi iegiitu mantu
626. pants. lemesls uzsakt procesu par noziedzigi iegiitu mantu

(1)

)

€)

Izmeklétajam ar uzraugos$a prokurora piekri$anu vai prokuroram ir tiesibas
pirmstiesas kriminalprocesa radusos mantisko jautajumu savlaicigas atrisi-
nasanas un procesa ekonomijas interesés izdalit no kriminallietas materialus
par noziedzigi iegiitu mantu un uzsakt procesu, ja pastav $adi nosacijumi:

1) pieradijumu kopums dod pamatu uzskatit, ka manta, kura iznemta vai
kurai uzlikts arests, ir noziedzigi iegita vai saistita ar noziedzigu noda-
rijumu;

2) kriminallietas nodosana tiesai laika perioda lidz mantas aresta termina
beigam nav iespéjama vai mantas uzglabasana var radit batiskus neat-
taisnotus izdevumus.

Izmeklétajam ar uzraugos$a prokurora piekriSanu ir tiesibas, izbeidzot kri-

minalprocesu uz personu nereabilitéjosa pamata, izdalit no kriminallietas

materialus par noziedzigi iegiitu mantu un uzsakt procesu.

Prokuroram ir tiesibas, izbeidzot kriminalprocesu uz personu nereabilité-

josa pamata, izdalit no kriminallietas materialus par tadas mantas atzi$anu

par noziedzigi iegltu, uz kuru tiesibas registrétas publiskaja registra un

§1s tiesibas noziedziga nodarjjuma rezultata registra ir grozitas, un uzsakt

procesu.
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627. pants. Procesa par noziedzigi iegitu mantu uzsakSanas kartiba

(1)

)

©)

Procesa virzitajs, pastavot $a likuma 626. panta minétajiem nosaciju-
miem, pienem lémumu uzsakt procesu par noziedzigi iegiitu mantu un
nodot materialus par noziedzigi ieglitu mantu izlems$anai tiesai.

Lémuma procesa virzitajs norada:

1) zinas par faktiem, kas pamato mantas saistibu ar noziedzigu nodari-
jumu vai mantas noziedzigo izcelsmi;

2) lietas materialus, kuri pamato $is dalas 1. punkta noraditos faktus un
tiek izdaliti no izmeklésana esosas kriminallietas par noziedzigu noda-
rijumu;

3) kuras personas ir saistitas ar konkréto mantu;

4) kadu ricibu ar noziedzigi iegiitu mantu vins ierosina;

5) cietuso, ja tads ir;

6) procesa par noziedzigi ieglitu mantu iesaistito un uz tiesu aicinamo
personu pazinoto pasta vai elektronisko adresi sttljjumu sanemsanai.

Lémumu un tam pievienotos materialus procesa virzitajs nosita rajona

(pilsétas) tiesai péc tam, kad par pienemto lémumu ir informéjis personas,

kuras saistitas ar mantu, un nodrosinajis tam iespéju iepazities ar izdalita-

jiem materialiem.

628. pants. Ar mantu saistito personu informésana

(1)

2)

Procesa virzitajs $a likuma 627. panta minéta lemuma kopiju nekavéjoties
nostta personai, pie kuras manta tika iznemta vai tai tika uzlikts arests, ja
$adas personas attiecigaja kriminalprocesa ir, vai ari citai personai, kurai ir
tiesibas uz konkréto mantu, vai minéto personu parstavim vai aizstavim, ja
tads ir, vienlaikus noradot:
1) uz tiesibam personiski vai ar aizstavja vai parstavja starpniecibu pieda-
lities procesa par noziedzigi iegiitu mantu;
2) wuz $a likuma 111." panta pirmaja un otraja dala, iznemot tas 2. un
7. punktu, minétajam tiesibam;
3) uz tiesibam iepazities ar léemuma noraditajiem lietas materialiem vai ar
procesa virzitaja piekriS$anu sanemt $o materialu kopijas.
Procesa par noziedzigi ieglitu mantu lieta esosie materiali ir izmekléSanas
noslépums. Procesa virzitajs ar mantu saistitas personas iepazistina ar mate-
rialiem, kas minéti léemuma par procesa uzsak$anu par noziedzigi iegttu
mantu, nepielaujot pieradijjumos minéto personu pamattiesibu apdraude-
jumu, nodrosinot sabiedribas interesu aizsardzibu un neapdraudot ta krimi-
nalprocesa meérka sasnieg$anu, no kura izdaliti materiali. Procesa virzitajs
pirms personas iepazistina$anas ar lietas materialiem vai pirms to kopiju
izsniegSanas personai rakstveida bridina personu par zinu neizpausanu
saskana ar $a likuma 396. pantu.
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3)

Personas iepazistinasana ar lietas materialiem var notikt, pazinojot tai par
dokumentu pieejamibu e-lietas portala vai vienojoties ar personu par doku-
mentu pieejamibas vietu un laiku. Laika, kamér persona iepazistas ar lietas
materialiem, tai ir tiesibas Sos materialus fiksét ar tehniskajiem lidzekliem.

629. pants. Tiesas process par noziedzigi iegiitu mantu

(1)

()

€)

(4)

(5)

Tiesnesis, sanémis lémumu par procesa par noziedzigi iegitu mantu uzsak-

$anu:

1) nosaka tiesas sédes laiku un vietu;

2) uzaicina uz tiesas sédi procesa virzitaju un prokuroru, ja lémumu
pienémis izmeklétajs, ka ari $a likuma 628. panta pirmaja dala minétas
personas.

Tiesas sédei janotiek 10 dienu laika péc procesa virzitaja lémuma sanem-

$anas tiesa. Uzaicinato personu neiera$anas nav $kérslis lemuma par nozie-

dzigi iegiitu mantu pienemsanai, ja ir ievérota So personu uzaicina$anas
kartiba. Ja $a likuma 628. panta pirmaja dala minétajai personai ir parstavis
vai aizstavis, par tiesas sédi var pazinot tikai parstavim vai aizstavim.

Tiesas sédé tiesas procesa iesaistitajam personam ir vienidas tiesibas

iesniegt pieradijumus un rakstveida paskaidrojumus, ka ari piedalities citu

jautajumu izskati$ana, kuri radusies tiesas procesa gaita.

Tiesa slégta tiesas sédé veic pieradijumu parbaudi, uzklausa procesa virzi-

taju, prokuroru, paréjas uzaicinatas un ieradus$as personas, vinu parstavjus

vai aizstavjus.

Péc procesa dalibnieku paskaidrojumu uzklausi$anas tiesa pienem léemumu.

Ja tiesa atzist, ka $aja tiesas sédé nav iespéjams pienemt lemumu, ta nosaka

datumu, kad lémums bis sastadits un pieejams tiesas kanceleja. Lémumu

sastada ne vélak ka 10 dienu laika.

630. pants. Tiesas lemums procesa par noziedzigi iegitu mantu

(1)

)

€)

Izskatot materialus par noziedzigi iegitu mantu, tiesai jaizlemj:

1) vai manta ir noziedzigi iegtta vai saistita ar noziedzigu nodarijjumu;

2) vai ir zinams mantas ipa$nieks vai likumigais valditajs;

3) wvai kadai personai ir likumigas tiesibas uz mantu;

4) riciba ar noziedzigi iegitu mantu.

Ja tiesa atzist, ka mantas saistiba ar noziedzigu nodarijjumu nav pieradita
vai mantas izcelsme nav noziedziga, ta pienem lémumu izbeigt procesu par
noziedzigi iegitu mantu.

Ja tiesa pienem lémumu izbeigt procesu par noziedzigi iegiitu mantu tada
kriminalprocesa, kas izbeigts uz personu nereabilitéjosa pamata, ta papildus
$a panta pirmaja dala minétajam izlemj ari par mantas aresta atcel$anu.
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(4)

Tiesa pienem lémumu izbeigt procesu par noziedzigi iegitu mantu ari tad,
ja tiesai ir nodota ta kriminallieta, no kuras bija izdaliti materiali procesam
par noziedzigi ieglitu mantu, un $aja procesa nav pienemts galigs lemums.

631. pants. Tiesas lémuma par noziedzigi iegiitu mantu parsiidzésana

(1)
)

©)

(4)

(5)

Tiesas lemumu 10 dienu laika var parsudzét apgabaltiesa, sadzibu vai

protestu iesniedzot rajona (pilsétas) tiesa.

Ja sudzibai vai protestam tiek pievienoti jauni pieradijumi, taja noradams,

uz kadiem apstakliem tie attiecas un kadél $ie pieradijumi netika iesniegti

vai parbauditi rajona (pilsétas) tiesa.

Sudzibu vai protestu izskata tiesa triju tiesneSu sastava $a likuma

629. panta noteiktaja termina un kartiba, pirmo uzklausot sudzibas vai

protesta iesniedzéju.

Izskatot sadzibu vai protestu, tiesa var atcelt rajona (pilsétas) tiesas lemumu

un pienemt $a likuma 630. panta minéto léemumu. Lémums nav parsa-

dzams.

Izskatot sudzibu vai protestu, tiesa atce] rajona (pilsétas) tiesas lemumu un

nosiita materialus jaunai izskatisanai, ja:

1) konstaté kadu $a likuma parkapumu, kuru tiesa pati nevar noveérst, vai

2) atzist, ka tas lémums péc butibas bus pretéjs rajona (pilsétas) tiesas
lémumam.

Lémums nav parsadzams”

Grozijumi Kriminallikuma

L.

Izslégt 70."2 pantu.

Papildinat 70." pantu ar 1.! daJu $ada redakcija:

“(1") Ar noziedzigu nodarijumu saistita manta ir ari noziedziga nodarijuma
izdari$anas priek$mets, tas ir, riki un lidzekli, kuri bija paredzéti vai tika
izmantoti noziedziga nodarijuma izdari$anai”
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ANNOTATION

In criminal proceedings, property has been recognized as criminally obtained
in all eras, but in the last twenty years, laws have provided for the possibility to
decide this issue even during the pre-trial proceedings. Recognition of property
as criminally obtained and its confiscation before a conviction is a relatively
new institution not only in Latvian criminal procedural law, but also in other
European countries. In addition, in recent years, new requirements have been set
for the confiscation of property obtained by crime. Various solutions are devised
to achieve them, but without sufficient scientific evaluation. The significant
number of cases in the constitutional court also shows the complexity of
the situation.

Recognizing property as criminally obtained before a person’s guilt in
a criminal offense has been proven, significantly affects a person’s right to
property. This is especially relevant in cases where property is expropriated
to a third party. On the other hand, the obligation imposed by the law on
a person to prove the origin of property borders on violating the principle of
presumption of innocence, especially in criminal proceedings for the legaliza-
tion of criminally obtained funds. Therefore, this aspect of human rights also
requires a scientifically based solution.

The work has evaluated the processes of recognizing the criminal origin of
property existing in other countries, their analysis in legal studies, judgments of
constitutional courts and international courts. Based on the findings of the legal
doctrine and the evaluation of the regulatory framework and court practice,
the work offers scientifically based recommendations for the correct legal
solution of practical problems, as well as proposals for improving the regulatory
framework in Latvia. In this way, the theory of the criminal process and
the scientific opinion about the possible procedural means to prevent crime by
expropriating property obtained by crime are also developed.

In the countries of the world, there is no uniform mechanism for recog-
nizing property as criminally obtained during pre-trial criminal proceedings
(non-convicted-based-confiscation). Analyzing the possible options, evaluating
their effectiveness, human rights guarantees and inclusion of the process in
the national legal system, the work offers probably the most balanced solution
to achieve the goal.
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1. GENERAL DESCRIPTION OF THE DOCTORAL THESIS

1.1. Relevance

Generally, crimes are motivated by a desire to obtain material benefit. If
the state succeeds in establishing an effective mechanism for removing these
benefits from the criminal’s ownership or possession, the purpose of the crimi-
nal activity is also removed from the equation, while the risk of prosecution
remains. “There would be a clear contradiction with the concept of the rule of
law if someone could freely use criminally acquired property. [..] when dealing
with criminal law relations, the state, has, inter alia, the obligation and the right
to withdraw criminally acquired property from circulation”

The recognition of property as criminally acquired by a court judgment has
taken place in all ages, but, in the early 21* century, the possibility to decide
this issue already during pre-trial proceedings began to appear in the laws of
European countries. In Latvia, the relevant provisions were incorporated in
the Criminal Procedure Law in 2005. However, the issue is becoming increa-
singly relevant. A lower standard of proof which is not characteristic of cri-
minal proceedings is being defined, while the burden of proof is shifted from
the official to the owner of the property. Experts of the Council of Europe and
the European Union in their first recommendations of 2021 on the possibility to
confiscate property in criminal proceedings before a conviction are supposedly
supportive, yet cautious.

The number of cases initiated by the Constitutional Court of the Republic
of Latvia in recent years demonstrates the topicality and complexity of the sit-
uation. Although certain contested norms regarding the process of establish-
ing the criminal origin of property have already been evaluated and violations
of the Constitution have also been recognised, new cases are still filed with
the Court. As of the end of 2023, there are 22 cases pending before the Court,

! Text and explanatory note to the amendments to the Criminal Law. Available at: https://
titania.saeima.lv/LIVS12/saeimalivs12.nsf/0/1CF2B4A0A7C28D09C2258011002BB45B?Op
enDocument [accessed on 02.05.2023]; see also Kutris G. Noziedzigi iegiita manta: tiesiskais
reguléjums un problematika. Jurista Vards. 2007. gada 17. aprilis, Nr. 16 (469) [Criminally
acquired property: Legal framework and challenges. Magazine Jurista Vards. 17 April 2007,
No 16 (469)]; Boucht J. Civil Asset Forfeiture and The Presumption of Innocence under
Article 6.2 ECHR. New Journal of European Criminal Law, Vol. 5, Issue 2, 2014, p. 221.

The Use of Non-Conviction Based Seizure and Confiscation. Council of Europe, October
2020. P.13. Available at: https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-
confiscation-2020/1680a0b9d3 [Accessed on 02.05.2023]
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to be adjudicated in six joint trials, four of which are suspended pending a pre-
liminary ruling from the Court of Justice of the European Union.

The recognition of property as criminally acquired before a person’s guilt
of a criminal offence has been established has a significant impact on a person’s
right to property. This is particularly relevant in cases where such property is
confiscated from a third party who had acquired the property in good faith.
Furthermore, the statutory obligation to prove the origin of property infringes
the essence of the principle of the presumption of innocence, including the right
not to incriminate oneself. Thus, respect for and guarantee of human rights in
such criminal proceedings requires a balanced and reasoned regulatory frame-
work and practical application thereof.

1.2. Objective and Tasks

The objective of the Doctoral Thesis is to offer a scientifically substantiated
solution to the issues in question in proceedings regarding criminally acquired
property, namely, in proceedings where the criminal origin of property is
decided before a person has been found guilty of committing the crime.

In order to achieve the objective, three tasks are to be undertaken. First, to
analyse the processes of recognition of criminally acquired property in other
countries, and the scientific basis for their approaches. Second, to examine
the findings of the case-law of national constitutional courts and international
courts on the admissibility of restrictions on human rights in proceedings
regarding criminally acquired property. Third, to offer scientifically substantiated
solutions to improve the regulatory framework by further developing the theory
of criminal proceedings regarding possible procedural means of crime preven-
tion, specifically by means of confiscating the criminally acquired property.

The conclusions aim to advance the scientific developments in Latvia and
possibly also in other countries, since the proceedings related to criminally
acquired property are complex, they concern different branches of law and
currently the doctrine of necessity prevails in these cases, without provid-
ing scientific argumentation for the actions. Scientific analysis of the existing
contradictions in the proceedings related to criminally acquired property will
provide the basis not only for more precise regulatory framework and preven-
tion of practical problems, but will also further develop the theory of criminal
proceedings.

1.3. Research Questions and Main Arguments

Confiscation of criminally acquired property has been an effective tool in
the fight against crime in all times. The interest of international and national
legislators and practitioners in promoting the effectiveness of measures
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against criminally acquired property has increased over the last twenty years.
However, non-conviction-based confiscation has provoked discussion in many
countries. In addition, the confiscation takes place in both criminal and civil
proceedings.

It has also raised the key issue for legal scientists: is it permissible to con-
fiscate property before (without) conviction? If this is permissible, then: under
what conditions is such a confiscation possible (what criteria must be met)?
What procedural arrangements would be most effective and appropriate?

Finally, Chapter 59 of the Latvian Criminal Procedure Law regulates pro-
ceedings regarding criminally acquired property, which take place during pre-
trial criminal proceedings (before a conviction in criminal proceedings) and
in the course of which property may be recognised as criminally acquired and
may be confiscated. The research should provide a scientific substantiation as to
whether such a process is acceptable, i.e. whether it complies with international
standards of respect for human rights. Latvia might use another model of con-
fiscation of property, but: which one and why? If we are aware of the existing
problems, what would be the solution?

Since proceedings regarding criminally acquired property take place before
a conviction has been secured, they cannot decide on the guilt of a person, but
can prove the objective manifestation of the criminal offence, or criminal activ-
ities. Thus, in proceedings regarding criminally acquired property, the object
of evidence is the occurrence of a criminal offence and the connection of
the specific property with that event. It follows that, in those proceedings, it is
not possible to prove that a particular person has committed a specific crime.
This also means that there is no legal basis in proceedings regarding criminally
acquired property to presume any property as criminally acquired or to apply
extended confiscation.

At the same time, it can be assumed that the reduced standard of proof
regarding the criminal origin of property can be successfully applied to
the property presumed to be of criminal origin, as it goes beyond the accusation
of a person. On the other hand, such a standard of proof would not be justi-
fied in proceedings regarding criminally acquired property, in which the fact of
the offence must be proved beyond reasonable doubt and it must also be clearly
established that the property was derived from the criminal acts in question.

The confiscation of ‘unexplained wealth’ (Lithuania, Bulgaria) has a number
of advantages in non-criminal proceedings (lower standard of proof, independ-
ence from criminal procedural principles and guarantees of individual rights).
However, there are concerns about the possible abuse of this model, especially
in situations where the prosecution has been unsuccessful. This approach could
be introduced in Latvia, but a number of considerations lead to the conclusion
that it would be more rational to apply extended confiscation of property in
the same criminal proceedings where a person is convicted of specific crimes.
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Combining different types of confiscation models in criminal proceedings
simply to achieve the purpose of confiscation may lead to the indiscriminate
justification of the means used to achieve the objective. The fundamental prin-
ciples recognised in criminal proceedings can be ‘adapted’ to the most advanta-
geous model, which in turn may lead to an unacceptable violation of a person’s
fundamental rights.

Article 105 of the Constitution does not protect a persons right to crim-
inally acquired property, however, until a ruling on the criminal origin of
property comes into effect, no one has revoked the right of a person to such
property. On the other hand, the principle of the right to a fair trial requires
that equal opportunities for the parties to proceedings be ensured in relation to
a person’s right of access to the case documents, the right to submit evidence
and to participate in the verification thereof.

However, in proceedings regarding criminally acquired property, the state
has the right to request the person whose property origin is to be determined
to provide their explanation thereof. The request must be commensurate with
the individual’s capabilities. However, it is not permissible for the require-
ment to prove the origin of the property to be imposed on the person who is
the suspect or accused person in the main criminal proceedings, in particular
where that property is the subject of an offence. The principle of the presump-
tion of innocence guarantees the right of a person to remain silent and not to
incriminate themselves.

1.4. Research Methods

Overall, the work is based on the application of the analytical method,
which is necessary for the assessment of both the regulatory framework and
the findings expressed in the case-law. On average, about 150 court decisions
per year are taken in proceedings regarding criminally acquired property.
The analysis of case-law provides an answer to the questions regarding
the grounds for the initiation of proceedings, the types of property, and the most
typical mistakes in practice.

The comparative method is closely linked to the analysis. The main object
of comparison is the normative framework in other countries — what is deemed
to be criminally acquired property and what proceedings are applied. Two
groups of countries are examined in this research - representing common law,
namely, England, Wales, Scotland, Ireland, Australia, and mainland European
countries, such as Germany, France, the Netherlands, Bulgaria, and Georgia. Of
course, the situation in the neighbouring countries — Estonia and Lithuania —
has also been assessed. The comparative method provides the basis for deter-
mining the most successful definition and procedural rules.
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In-depth interviews were used to obtain information - judges of the Criminal
Collegium of the Riga Regional Court were interviewed, specifically due to
the fact that this court district has the most completed proceedings regarding
criminally acquired property and these judges also adjudicate appealed deci-
sions. The interview questions concerned both the understanding of specific
institutions, the possible action in specific situations, and the justification for
actions taken.

After analysing the sources, the inductive method was applied to draw
conclusions on general regularities. In turn, the deductive method was used to
draw conclusions from general findings, for example, on the individual aspects
of human rights requirements in criminally acquired property proceedings.

Research in law cannot take place without methods of interpretation of legal
norms — the norms governing the particular issue must be analysed grammat-
ically, historically, systemically, and teleologically. However, the use of the his-
torical method has been rather limited, since the subject matter has only been
discussed in the past 20 years, thus the circle of authors is not extensive. The his-
torical analysis also relies on the author’s own experience in leading the working
group on drafting the Criminal Procedure Law in 2000-2004, and participating
in the permanent working group established by the Ministry of Justice aimed at
further elaborating the Criminal Procedure Law in the subsequent years.

1.5. Dissemination of the Research Results

The author has presented the results of the research in conferences and
publications. In the last six years, the author has presented 6 reports at interna-
tional and 3 reports at national scientific conferences. For instance, at the 81+
International Scientific Conference of the University of Latvia in February
2023 with the report ‘Rights and Obligations of an Investigator in Initiating
Proceedings on Criminally Acquired Property and Observance of the Rights of
Persons Affected’; in October 2021 at the 8 International Scientific Conference
of the Faculty of Law of the University of Latvia ‘New Legal Reality: Challenges
and Solutions” with the report ‘Non-Conviction-Based Confiscation.

The author’s observations and conclusions on issues related to confiscation
of criminally acquired property (non-conviction-based) have been presented in
16 scientific publications:

1) Katris G. Obligatuma un lietderiguma principi kriminalprocesa. Lietuva.
Igaunija. Gram.: Kriminalprocesa obligatums un lietderigums ka krim-
inalas justicijas sistémas pamatprincips. Zin. red. A. Meikali$a, K. Strada-
Rozenberga. Riga: Latvijas Universitates Akadémiskais apgads, 2023
[Principles of Obligatoriness and Usefulness in Criminal Proceedings.
Lithuania. Estonia. In: Obligatoriness and Usefulness of Criminal
Proceedings as a Fundamental Principle of the Criminal Justice System.
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Scientific editor A. Meikali§a, K. Strada-Rozenberga. Riga: University of
Latvia Press, 2023];

2) Katris G. Taisnigums un nevainiguma prezumpcija procesa par noziedzigi
iegitu mantu. Jurista Vards, 2022. gada 6. decembris, Nr. 49 (1263)
[Katris G. Justice and Presumption of Innocence in Proceedings regarding
Criminally Acquired Property. Magazine Jurista Virds, 6 December 2022,
No. 49 (1263)];

3) Katris G. Satversmes 105. panta garantéto tiesibu aizsardzibas efektivi-
tate tiesa pirmstiesas kriminalprocesa laikd. Gram.: Latvijas Repub-
likas Satversmei - 100. Latvijas Universitates 80. starptautiskas zinat-
niskas konferences rakstu krajums. Riga: LU Akadémiskais apgads.
2022 [Kuatris G. Effectiveness of Protection of Rights Guaranteed in
Article 105 of the Constitution during Pre-Trial Criminal Proceedings. In:
The Centennial of the Constitution of the Republic of Latvia. Proceedings
of the 80" International Scientific Conference of the University of Latvia.
Riga: University of Latvia Press. 2022];

4) Katris G. Kas atbild par likuma taisnigu piemérosanu. Jurista Vards, 2021. gada
16. marts, Nr. 11 (1173) [Katris G. Who is Responsible for Fair Application
of the Law. Magazine Jurista Vards, 16 March 2021, No. 11 (1173)];

5) Katris G. Kriminalprocesuala, civilprocesuala un administrativi procesuala
konfiskacija. Gram.: Tiesibas un tiesiska vide mainigos apstaklos. Latvijas
Universitates 79. starptautiskas zinatniskas konferences rakstu krajums.
Riga: LU Akadémiskais apgads. 2021 [Kutris G. Confiscation in Criminal,
Civil and Administrative Proceedings. In: Law and the Legal Environment
in Changing Circumstances. Proceedings of the 79" International Scientific
Conference of the University of Latvia. Riga: University of Latvia Press.
2021];

6) Katris G. Noziedzigi iegtta konfiskacijas iespéjas un pamats. Gram.:
Starptautisko un Eiropas Savienibas tiesibu piemérosana nacionalajas tiesas.
Latvijas Universitates 78. starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2020 [Kutris G. Possibilities and
Grounds for Confiscation of Criminally Acquired Property. In: Application
of International and European Union Law by National Courts. Proceedings
of the 78" International Scientific Conference of the University of Latvia.
Riga: University of Latvia Press, 2020;

7) Katris G. Iesaldésana, aresté$ana un konfiskacija: cilvéktiesibas un kriminal-
procesa intereses bankas kontos. Jurista Vards, 2020. gada 29. septembris,
Nr. 39 (1149) [Katris G. Freezing, Seizing and Confiscation: Human Rights
vs. Criminal Proceedings Looking into Bank Accounts. Magazine Jurista
Vards, 29 September 2020, No. 39 (1149)];

8) Katris G. 356.-360. panta komentari. Gram.: Kriminalprocesa likuma
komentari. A dala. Zinatniska monografija prof. K.Stradas-Rozenbergas
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zin. red. Riga: Latvijas Véstnesis, 2019 [Katris G. Commentaries on
Articles 356-360. In: Commentaries on the Criminal Procedure Law. Part
A: Scientific monograph, scientific editor Prof. K. Strada-Rozenberga, Riga:
Official gazette Latvijas Veéstnesis, 2019];

9) Katris G. Tiesibas uz ipasumu un ipasuma konfiskacija. Gram.: Satversmé
nostiprinato vértibu aizsardziba: dazadu tiesibu nozaru perspektiva.
Latvijas Universitates 77. starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2019 [Katris G. Right to Property
and Property Confiscation. In: Protection of the Values Enshrined in
the Constitution from the Perspective of Different Legal Branches.
Proceedings of the 77" International Scientific Conference of the University
of Latvia. Riga: University of Latvia Press, 2019];

10) Katris G. Mantas konfiskacija un nevainiguma prezumpcija. Gram.:
Tiesibu zinatnes uzdevumi, nozime un nakotne tiesibu sistémas I. Latvijas
Universitates Juridiskas fakultates 7. starptautiskas zinatniskas konferences
rakstu krajums. Riga: LU Akadémiskais apgads, 2019 [Katris G. Confiscation
of Property and Presumption of Innocence. In: Tasks, Role and Future
of Legal Science in Legal Systems I. Proceedings of the 7" International
Scientific Conference of the Faculty of Law, University of Latvia. Riga:
University of Latvia Press, 2019];

11) Katris G. Cilvektiesibu ievéro$ana mantiskajos jautdjumos kriminal-
procesa. Gram.: Centraleiropas un Austrumeiropas juridiskas tradicijas
un juridiskas identitates jautdjumi. Latvijas Universitates 76. starptautiskas
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2018 [Katris G. Respect for Human Rights in Property-Related Criminal
Proceedings. In: Legal Traditions and Legal Identity in Central and Eastern
Europe. Proceedings of the 76™ International Scientific Conference of
the University of Latvia. Riga: University of Latvia Press, 2018];

12) Katris G. Noziedzigi iegtita piespiedu atsavinasana. Gram.: Autoru kolektivs.
Juridisko personu publiski tiesiska atbildiba: aktualitates, problémas un
iespéjamie risinajumi. Riga: LU Akadémiskais apgads, 2018 [Involuntary
Forfeiture of the Criminally Acquired. In: Team of authors. Public Legal
Liability of Legal Persons: Updates, Problems and Possible Solutions. Riga:
University of Latvia Press, 2018;

13) Katris G. Specialas konfiskacijas aktualitates kriminalprocesa. Gram.:
Arvalstu investicijas: Kad tiesibas mijiedarbojas. Latvijas Universitates 74.
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2016 [Katris G. An Update on Special Confiscation in Criminal Proceedings.
In: Foreign Investment: Clash of Legal Systems. Proceedings of the 74"
Scientific Conference of the University of Latvia. Riga: University of Latvia
Press, 2016];
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14) Katris G. Good Faith Recipient of Criminally Acquired Property: Two
Laws and Two Solutions. In: The Quality of Legal Acts and its Importance
in Contemporary Legal Space. International Scientific Conference,
4-5 October, 2012 at the University of Latvia Faculty of Law. Riga: University
of Latvia Press, 2012;

15) Katris G. Process par noziedzigi iegiitu mantu: tiesiskais reguléjums Eiropa
un problematika. Gram.: Tiesibu harmonizacija Baltijas Jaras regiona péc
ES paplasinasanas. 2007. gada starptautiskas zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2012 [Kitris G. Procedures Related
to Criminally Acquired Property: Legal Regulations and Issues in Europe.
In: Harmonisation of rights in the Baltic Sea Region following the enlarge-
ment of the EU. Proceedings of the International Scientific Conference in
2007. Riga: University of Latvia Press, 2012];

16) Katris G. Noziedzigi iegiita manta: tiesiskais regulégjums un problematika.
Jurista Vards, 2007. gada 17. aprilis, Nr. 16 (469) [Kuatris G. Criminally
Acquired Property: Legal Framework and Challenges. Magazine Jurista
Vards, 17 April 2007, No. 16 (469)].

Furthermore, the author, in the capacity of an external expert, has provided
five opinions to the Constitutional Court in relation to the research topic: (1) in
the case No. 2022-32-01 On compliance of Section 124(6), Section 125(3) and
Section 126, paragraph 3.1 of the Criminal Procedure Law with the first and
second sentence of Article 92 of the Constitution of the Republic of Latvia; (2) in
the case No.2022-01-01, On compliance of Section 627(4) and (5) of the Criminal
Procedure Law with the first sentence of Article 92 of the Constitution of
the Republic of Latvia; (3) in the case No. 2021-44-01, On compliance of
Section 631(3) of the Criminal Procedure Law with the first sentence of Article
92 of the Constitution of the Republic of Latvia; (4) in the case No. 2021-18-01
On compliance of Section 70'(4) of the Criminal Law and Section 358(1) of
the Criminal Procedure Law with the first sentence of Article 91, and Article
105 of the Constitution of the Republic of Latvia, and (5) in the case No 2016-
07-01 On compliance of Section 356(2) and Section 360(1) of the Criminal
Procedure Law with Article 1, the first sentence of Article 91, Article 92, and
Article 105 of the Constitution of the Republic of Latvia.

1.6. The Scope and Structure of the Doctoral Thesis

The doctoral thesis is contained in 180 pages divided into six chapters.

In the first chapter, the author analyses the essence of the legal entities and
terms used in proceedings regarding criminally acquired property — property,
property owner, criminally acquired property, proceedings regarding criminally
acquired property, and handling of criminally acquired property - in order to
offer a common understanding in the subsequent chapters of the thesis.
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The second chapter examines the recommendations of international ins-
truments for non-conviction-based confiscation, as well as offers an overview
of the experience of different countries with regard to the possibilities of con-
fiscation of property prior to conviction. The proceedings in Latvia regarding
criminally acquired property - their history, the basis for initiating proceedings,
the burden of proof, and the scope of proof — are analysed in the third chapter
of the work.

The fourth chapter of the thesis examines the adherence to essential human
rights in special proceedings - the right to property, the right to a fair trial, and
the presumption of innocence. The fifth chapter analyses the actions of the state
with criminally acquired property, namely, returning it to the owner or confis-
cating it.

The author has devoted the sixth chapter to recommendations on impro-
vement of the procedural regulation for confiscation of criminally acquired
property without conviction. Specific amendments to the Criminal Procedure
Law and the Criminal Law, as well as a brief substantiation of their necessity are
proposed in this chapter, as well as in Annex 1 to the thesis.

The Conclusion of the thesis summarises the findings and proposals made
by the author on the topics analysed in the research.
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2. SUMMARY OF THE DOCTORAL THESIS

2.1. The Nature of Legal Institutions Involved in Proceedings
Regarding Criminally Acquired Property

Most of the offences are committed with the aim of gaining some kind of
economic benefit. Accordingly, the laws talk about finding, freezing, confisca-
ting and otherwise dealing with this benefit or property. Although the Criminal
Law and the Criminal Procedure Law do not provide a definition of property,
a common understanding is ensured by the explanation of the Civil Law -
property shall be understood to mean the aggregation of all rights belonging
to a certain subject and having a definable monetary value.’ This is only logical,
since the criminal is interested in obtaining something that has a certain market
value to be monetised.

Definitely, a tangible property is easier to understand, appreciate, and uti-
lise. However, it is quite conceivable that, as a result of a criminal offence, a per-
son may not immediately acquire the property itself (tangible property), but
rather acquire a right to that property, including the right to claim it (intangible
property). At a later stage, a person can use this right for their own benefit and
acquire the property in question. In such a case, in the course of criminal pro-
ceedings it is not possible to define the specific property as a tangible property
that has been acquired criminally. However, the right to property has a specific
value which is sometimes even laid down in a contract.

The property usually belongs to someone or, in other words, the property
is owned by a person. As a result of a criminal offence, the property leaves
the lawful possession of the owner and enters the unlawful possession of another
person. That ‘other person’ often considers the illegally acquired property their
own, making arrangements to secure a corresponding de jure status. In contrast,
according to the first paragraph of Article 70" of the Criminal Law, “Criminally
acquired property is any economic benefit which has come into the ownership
or possession of a person as a direct or indirect result of committing a criminal
offence” However, this provision should be understood as meaning the de facto

* Gritups A., Kalnin§ E. Civillikuma komentari. Tresa dala. Lietu tiesibas. Ipagums. Otrais
papildinatais izdevums. Riga: Tiesu namu agenttra, 2002, 23.Ipp. [Gratups A., Kalnin$
E. Commentaries on the Civil Law. Part Three: Property Law. Property. Second updated
edition. Riga: Courthouse Agency, 2002, p. 23.]
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link with ownership or possession. The Constitutional Court has recognised
that Article 105 of the Constitution grants a person the right to only legally
acquired property, but does not grant the right to property acquired as a result
of a criminal offence.*

A similar assessment also applies to a third party who has acquired such
property from a criminal even though that person would have acted in good
faith. The legislator has also observed this by providing in Section 360 of
the Criminal Procedure Law that criminally acquired property found at a third
party is to be returned according to ownership to the owner or lawful possessor.
Thus, criminally acquired property may be found, seized, and confiscated from
the de facto owner or possessor of such property, who may be the perpetrator
of the offence or, through them, a third party who considers themselves to be
the owner, but does not legally have such a right to the property.

All explanations regarding property which has come into possession or own-
ership of a person as a result of a criminal offence or resulting from the further
use of such property refer to the connection between the criminal offence and
the specific property, and, in relation to its further use or the benefits it provided,
they refer to the fact that the originally criminally acquired property has been
used or has provided benefits. It is therefore necessary to prove the criminal
origin of the property in accordance with the general rules of the criminal pro-
ceedings relating to the burden of proof. There must be evidence of the criminal
origin of such property in the course of criminal proceedings, which is why it is
commonly referred to as proven criminally acquired property.’

If the regulatory framework provides for the possibility to recognise property
as criminally acquired because it belongs to a person who has committed certain
types of crime (Section 70.", paragraph two and three of the Criminal Law), it
is referred to as the presumed criminally acquired property. However, both in
case-law and legal literature the prevailing opinion is that proceedings regarding
criminally acquired property cannot take place in case of presumed property,
because in such proceedings the guilt of a person is not being determined

* Judgment of the Constitutional Court of 28 May 2009 in case No 2008-47-01, paragraph 8.

5 Meikalida A., Strada-Rozenberga K. Mantas konfiskacijas tiesiskais reguléjums Latvija un
Eiropas Savieniba, tas izpildes mehanisma efektivitates nodrosinasana. Pétijums. 2010.
gads. Pieejams: https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplikots 02.05.2023.]
[Meikalisa A., Strada-Rozenberga K. Legal framework for the confiscation of property
in Latvia and the European Union, and ensuring the effectiveness of its enforcement
mechanism. Study: 2010. Available at: https://www.tm.gov.lv/lv/nozares-politika/petijumi
[accessed on 2.5.2023]]
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and only materials relating to the property and not to the guilt of a person are
admissible therein.®

Thus, the characteristics of criminally acquired property can be quite diverse,
and a single definition can only be descriptive. The common characterisation of
criminally acquired property would be that it is a property or economic benefit
acquired directly or indirectly by a person as a result of a criminal offence or as
a result of the use of such property.

Throughout ages the generally accepted and uncontested approach has
been to deprive the perpetrator of the criminally acquired property, which
takes place at the same time as the conviction of the person. It was only in 2014
that the Directive 2014/42/EU of the European Parliament and of the Council
on the freezing and confiscation of instrumentalities and proceeds of crime
in the European Union’ for the first time proposed confiscation prior to con-
viction “at least where such impossibility is the result of illness or absconding
of the suspected or accused person” In Latvia, this possibility was introduced
in the Criminal Procedure Law already in 2005, and without any restrictive
conditions.

Proceedings regarding criminally acquired property must therefore
be analysed as proceedings in which, prior to the final decision on the guilt
of a person, a separate question of criminal proceedings is decided — whether
the property was acquired as a result of that offence (non-conviction-based con-
fiscation, also actio in rem)® and how to handle that property.

In international practice, the word ‘confiscation’ is used as a key word for
dealing with criminally acquired property. Article 2 of Directive 2014/42/EU
also interprets ‘confiscation’ as “final deprivation of property ordered by a court
in connection with a criminal offence”. In accordance with the laws of Latvia,

¢ Kuatris G. Komentars Kriminalprocesa likuma 356. pantam. Gram.: Kriminalprocesa likuma
komentari. A dala. Zinatniska monografija prof. K. Stradas-Rozenbergas zin. red. Riga:
Latvijas Veéstnesis, 2019, 953. Ipp.; Stukans J. Prezuméta noziedzigi ieglita manta un procesa
par noziedzigi iegtitu mantu pieméro$ana. Jurista Vards, 2020, 2.janijs Nr. 22 (1132). 22. Ipp.
Stukans J. Prezuméta noziedzigi iegiita manta un procesa par noziedzigi ieglitu mantu
pieméro$ana. Jurista Vards, 2020, 2.janijs Nr. 22 (1132). 22. lpp. [Katris G. Comment on
Section 356 of the Criminal Procedure Law. In: Commentaries on the Criminal Procedure
Law. Part A: Scientific monograph, Scientific editor K. Strada-Rozenberga, Riga: Official
Gazette Latvijas Veéstnesis, 2019, p. 953; Stukans J. Presumed criminally acquired property
and the application on proceedings for criminally acquired property. Magazine Jurista
Vards, 2 June 2020, No. 22 (1132). P. 22]

7 Directive 2014/42/EU of the European Parliament and of the Council on the freezing
and confiscation of instrumentalities and proceeds of crime in the European Union.
Adopted on 3 April 2014. Available at: https://eur-lex.europa.eu/legal-content/lv/
TXT/?uri=CELEX%3A32014L.0042 [Accessed on 2.5.2023]

& Alanga F Non-conviction Based Confiscation: Why the EU Directive is a Missed
Opportunity. European Journal on Criminal Policy and Research. Volume 21(4), 2014, 5 July.
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upon depriving a person of the criminally acquired property, further action with
this property may take place in two ways: if the property had previously been
criminally removed from its owner or lawful possessor, it must be returned to
that person, typically regarded as the victim in criminal proceedings - restitu-
tion; or the second solution - confiscation of the criminally acquired property,
i.e. expropriation without compensation for the benefit of the state.

2.2. Global Experience in Confiscation of Property Prior to Conviction

In the Commentaries to the 1990 Council of Europe Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime?’,
it is explained that decisions on confiscation may be taken within the frame-
work of various proceedings, where this issue is dealt with separately from
the main criminal proceedings in which a person is to be proved guilty of
committing a criminal offence.”” The UN Convention against Transnational
Organised Crime of 2000 called on states to consider requiring the offender
to prove that the alleged proceeds of crime to be confiscated have been lawfully
acquired. In both documents, however, confiscation was intended as an act fol-
lowing a finding of fault on the part of a person (in or after the adoption of
a judgment).

Directive 2014/42/EU is the most comprehensive document that seeks to
define the concept of non-conviction-based confiscation, although without
complete success. However, the directive at least refers to cases in which
non-conviction-based confiscation is considered proportionate to the objec-
tive pursued, i.e. where the suspect or accused person is unable to participate
in the trial because they are ill or absconding. It should be noted here that
Chapter 59 of the Criminal Procedure Law in Latvia provides for much wider
possibilities.

As regards confiscation without conviction, in 2021, the European
Commission issued a Communication to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of
the Regions on the EU Strategy to tackle Organised Crime 2021-2025, which
called for consideration of non-conviction-based confiscation measures, as
they may contribute to an increase in the amount of confiscated assets if, for

° Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime.
Available at: https://www.coe.int/en/web/conventions/fulllist//conventions/treaty/141/sig-
natures?p_auth=UAEDfX99 [Accessed on 2.5.2023]

' Explanatory Report — ETS 141 - Laundering of the Proceeds from Crime. Available at:
https://rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?documen
tId=09000016800cb5de [Accessed on 2.5.2023]

" United Nations Convention against Transnational Organised Crime. Available at: https://
likumi.lv/ta/id/25044-par-apvienoto-naciju-organizacijas-konvenciju-pret-transnacionalo-
organizeto-noziedzibu [Accessed on 2.5.2023]
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example, the proceeds cannot be linked to a criminal conviction.'? However,
the Commission has not provided a quantitative analysis of the effectiveness of
the different approaches.

Historically, the first special laws providing for the possibility of confiscation
without conviction were adopted in the common law countries. In 2000, the US
Congress passed the Civil Asset Forfeiture Reform Act', and in 2002 similar
laws were adopted in Australia, the United Kingdom, and Colombia. However,
practice has shown that such laws also work in the continental European legal
systems. For example, in 2006, Bulgaria introduced the Irish model of civil
confiscation ‘following conviction, which was modified to ‘without conviction’
in 2012." Although subject to conditionality, the civil confiscation of property
after establishing criminal activity is also known in other European countries,
for example, the Italian anti-mafia law, the French Criminal Law following
the 2010 amendments, etc.”®

The Guidelines issued by the UK Government in 2018 make it clear that
civil enforcement asset recovery proceedings before the High Court can be
applied in cases where the only known criminal acts had been committed
abroad, when the suspect is no longer in national jurisdiction, where there is
insufficient evidence to continue prosecution, or where the prosecution has not
resulted in a conviction.’* However, this should be considered with caution. In
the aforementioned proceedings, non-conviction-based confiscation may, by

2 Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions on
the EU Strategy to tackle Organised Crime 2021-2025. 14.4.2021, point 3.1. Available at:
https://eur-lex.europa.eu/legal-content/LV/TXT/HTML/?uri=CELEX%3A52021DC0170
[Accessed on 2.5.2023]

13 Civil Asset Forfeiture Reform Act: U.S. law. Available at: https://www.govinfo.gov/content/
pkg/CRPT-106hrpt192/html/CRPT-106hrpt192.htm [Accessed on 2.5.2023]

!4 Kolarov T. Historic analogs of civil confiscation of unexplained wealth - the case of Bulgaria.
In: Journal of Financial Crime, Vol. 27, No. 2, 2020, P. 565.

'* For a study on the regulatory frameworks of several countries, see also Hamilton B. A.

Comparative Evaluation of Unexplained Wealth Orders. Final Report. 2011. Available

at:  https://www.ojp.gov/pdffiles1/nij/grants/237163.pdf  [Accessed on  02.05.2023.];

Stukans J. Mantas atzi$anas par noziedzigi iegltu tiesiskais reguléjums un ta piemérosanas

problematika. Promocijas darbs. Riga: RSU, 2019, 25.lpp. Pieejams: https://www.rsu.lv/

sites/default/files/dissertations/Stukans_promocijas_darbs_LV.pdf [aplukots 01.08.2022.]

[Stukans J. The legal framework for the recognition of property as criminally acquired and

the challenges of its application. Doctoral thesis. Riga: Riga Stradins University, 2019, p. 25.

Available at: https://www.rsu.lv/sites/default/files/dissertations/Stukans_promocijas_darbs_

LV.pdf [Accessed on 01.08.2022.]]

United Kingdom Government Guidance (2018) The Proceeds of Crime Act 2002 (Poca)

Guidance Under Section 2A. Available at: https://www.gov.uk/government/publications/

the-proceeds-of-crime-act-section-2a/the-proceeds-of-crime-act-section-2a-accessible-

version [Accessed on 2.5.2023]
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its very nature, be initiated as a result of unsuccessful criminal prosecution.
Meanwhile, cash and money in bank accounts may be confiscated administra-
tively, without judicial control, unless the person in question raises objections
against the ‘confiscation notice. Besides, all non-conviction-based confiscation
cases are subject to civil procedure."”

As far as the requirements of Directive 2014/42/EU are concerned,
the regulatory framework has not changed significantly in European coun-
tries. The European Commission has acknowledged that even the existence of
proceedings in absentia (Belgium, Estonia, the Netherlands, Slovakia) is suffi-
cient to comply with the second paragraph of Article 4 of the Directive. If, in
Austria and Malta, confiscation without conviction is allowed only in the event
of the accused persons illness or absconding (minimum requirements of
the Directive), other EU Member States have a wider scope for such confiscation
under certain conditions. In Sweden, for example, it is also linked to the expiry
of the limitation period, in Greece, if the offender has died or the criminal pro-
ceedings are terminated due to other circumstances. Bulgaria and Slovenia have
procedures in place to allow assets to be confiscated in civil proceedings.

In relation to the Bulgarian national legislation, the Court of Justice of
the European Union has given a number of preliminary rulings.’* However,
a rather critical assessment of the Bulgarian civil confiscation is given in
the ECHR judgment of 26 September 2023 in Yourdanov and Others w.
Bulgaria, which found a violation of Article 1 of Protocol No 1 of the European
Convention on Human Rights."”

Solutions to the fight against enrichment through criminal activities were
also sought in Lithuania for along time. Article 72 of the Criminal Code
provides for the conventional confiscation of property, which includes the pos-
sibility to confiscate property found with a third party under certain circum-
stances. However, the Civil Asset Confiscation Law of 31 March 2020% provides
for the possibility to confiscate property belonging to a person in accordance
with the procedures laid down in the law, if there are reasons to believe that
it has been obtained by illegal means and its value exceeds a certain amount.

17 The Use of Non-Conviction Based Seizure and Confiscation. Council of Europe, October
2020. P.13. Available at: https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-
confiscation-2020/1680a0b9d3 [Accessed on 2.5.2023]

18 CJEU, 19.03.2020, Judgment in Case C-234/18, AGRO IN 2001, and 28.10.2021, Judgment
in Case C-319/19.

1 Judgment of the European Court of Human Rights of 26 September 2023, Yourdanov and
Others v. Bulgaria, Applications Nos 265/7 and 26475/18, para 129-131, 136. Available at:
https://laweuro.com/?p=21202 [Accessed on 15.10.2023]

» Lietuvos Respublikos Civilinio turto configuravimo istatymas. 2020 m. kovo 31 d. No XIII-
2825. Available at: https://e-seimas.Irs.It/portal/legal Act/It/ TAD/1bab72a273e411eaa38ed97
835ec4df6 [Accessed on 2.5.2023]
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These proceedings may be directed against the property of a person who is sus-
pected, accused, or convicted of certain types of crime, or against whom the ini-
tiation of a criminal case has been refused or has been terminated on the basis
of certain non-exonerating circumstances, or in light of other circumstances.
However, Article 3(1) of the Law provides that proceedings for the confisca-
tion of property may not be initiated unless a final decision has been made in
a criminal case on a predicate crime.

In general, it can be concluded that non-conviction-based confiscation of
property is not unique to any country or region. While differences between
each system may be significant, common elements can also be identified.
Before any confiscation, the ‘suspicious’ property is always seized or frozen. In
all cases, the person concerned is duly notified, inter alia, about the right to
participate in the proceedings. Moreover, it is clear that there must be reason-
able, sufficient evidence to support the authorities’ claim that the property is
criminally acquired or cannot be classified as legitimate income. The experts of
the Council of Europe also recognise that judicial supervision exists in all forms
of confiscation.*

However, it must be borne in mind that confiscation without conviction
is relatively widely criticised in legal literature, mainly due to insufficient pro-
cedural guarantees, resulting in a relatively high risk of unjustified seizures of
property. For instance, in the United States, where this model, known as the civil
forfeiture, has been operating for a much longer period of time, it is widely criti-
cised as unlawful and unconstitutional.? It can be concluded that each country’s
national laws on non-conviction-based confiscation and its enforcement prac-
tices require a detailed assessment in order to prevent potential human rights
abuses.

2.3. Proceedings regarding Criminally Acquired Property in
Latvia

Confiscation of property without conviction was included in the Latvian
legal system as Chapter 59 of the Criminal Procedure Law (added to the draft
law only in the second reading as Chapter 53A). An explanation of the necessity
of the special process was provided by the author of this work in the capacity of
the head of the legislative drafting working group: “Undeniably, the investigation

2! The Use of Non-Conviction Based Seizure and Confiscation. Council of Europe, October
2020. P. 13. Available at: https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-
confiscation-2020/1680a0b9d3 [Accessed on 2.5.2023]

22 See, for example: End Civil Forfeiture. Available at: http://endforfeiture.com/; End Policing
for Profit. The Institute for Justice. Available at: https://ij.org/endpolicingforprofit [Accessed
on 2.5.2023]
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of criminal offences is often a complex and lengthy process. This is particularly
true of criminal proceedings in which investigative activities must be carried
out in multiple countries. In addition, approximately 30-40 % of offences remain
unsolved [..]. In order to reduce the cost of storing seized criminally acquired
property and to prevent persons from exploiting unfairly obtained benefits
at an earlier stage of proceedings, the issue of the recognition of property as
criminally acquired and its confiscation must be resolved much earlier without
waiting for a final decision on the guilt of the person”*

Several amendments have been made to Chapter 59 of the Criminal
Procedure Law, demonstrating that confiscation without conviction is a new
process, which requires further improvements. The amendments are required
both due to the documents of the European Union, establishing a common
policy for more effective withdrawal of proceeds from crime, as well as by
the non-conformity of norms with general human rights and provisions of
the Constitution, as indicated in judgments of the Constitutional Court or dis-
cussions among lawyers.

The confiscation without conviction provided for in Latvian law is not
civil expropriation, it is not limited to cases of absence of a suspect or accused
person and is not applicable only to property of unclear origin. The purpose of
proceedings regarding criminally acquired property is formulated in Section
626 of the Criminal Procedure Law: “in the interests of solving the financial
matters in timely manner and in the interests of the economy of proceedings”
However, this should be seen more as an auxiliary objective, since the main
goal is the confiscation of criminally acquired property. In other words: to solve
one part of the criminal proceedings more quickly, namely, to establish whether
the property is criminally acquired, and decide how to remove it from circula-
tion. Legal literature also points to the preventive purpose of such confiscation,

» Katris G. Process par noziedzigi ieglitu mantu: tiesiskais regulégjums Eiropa un
problematika. Gram.: Tiesibu harmonizacija Baltijas Juras regiona péc ES paplasinasanas.
2007. gada starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais
apgads, 2012., 199. lpp. [Kutris G. Procedures Related to Criminally Acquired Property:
Legal Regulations and Issues in Europe. In: Harmonisation of rights in the Baltic Sea region
following the enlargement of the EU. Proceedings of the International Scientific Conference
in 2007. Riga: University of Latvia Press, 2012, p- 199.
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i.e. it prevents persons from handling the criminally acquired property or
enjoying the benefits of the crime before the final ruling.*

The wording of the aforementioned Section and the case-law® point to
the need to establish two cumulative criteria for the initiation of proceedings
regarding criminally acquired property (grounds for initiating proceedings):
(1) a body of evidence and inability to submit a criminal case to a court within
a reasonable period of time, or (2) a body of evidence and the risk of unjustifi-
able expenses.

The body of evidence must give rise to the conclusion that the property is
criminally acquired or linked to a criminal offence. The outcome of the pro-
ceedings depends, of course, on three components: the subject of evidence,
the object of evidence, and the threshold of proof. However, there can be no
proceedings regarding criminally acquired property if there is property, but its
criminal origin has not been proven.

The second criterion for the initiation of proceedings is the reasons why
a criminal case cannot be submitted to a court within a reasonable period of
time. In practice, the most common reason is the delay in the execution of
letters rogatory. However, delays in criminal proceedings due to international
cooperation often arise from a substantially delayed sending of letters rogatory.
This work is often carried out at the end of the active phase of the investigation,
when everything to be done in Latvia has been completed. Another objective
reason is the large amount of work to be carried out in criminal proceedings.
However, it would be reasonable to establish a more appropriate second cumu-
lative criterion: “it is not possible to submit a criminal case to a court before
the expiry of the term of seizure of property”. This would eliminate the need
for the person directing the proceedings to seek (invent?) objective reasons for
delay.

Another criterion for the initiation of proceedings regarding criminally
acquired property, along with the body of evidence, is substantial unreasona-
ble expenses, which may be incurred in connection with the long-term storage
of the property. In practice, the criterion can only manifest itself in the case of
large amount of seized items, as well as if the storage of such property requires

2 Katris G. Noziedzigi iegita manta: tiesiskais reguléjums un problematika. Jurista Vards,
2007, 17. aprilis, Nr. 16 (469), 4. Ipp.; Kolomijceva J. Kriminalprocesa likuma 59. nodalas
process par noziedzigi iegtitu mantu. Jurista Vards, 2009, 17. februaris, Nr. 7 (550). 18. Ipp.
[Kuatris G. Criminally acquired property: legal framework and challenges. Magazine Jurista
Vards, 17 April 2007, No. 16 (469), p. 4; Kolomijceva J. Proceedings on criminally acquired
property in Chapter 59 of the Criminal Procedure Law. Magazine Jurista Vards, 17 February
2009, No. 7 (550). p. 18]

» Decision of the Department of Criminal Cases of the Senate of the Supreme Court of
6.3.2008, case No. SKK-93/2008. Available at: https://www.at.gov.lv/downloadlawfile/4054
[Accessed on 2.5.2023]
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special conditions or care (e.g. animals). Invoking of this criterion in other cases
should be considered critically. This justification is particularly illogical in cases
of seizing financial resources.

The existing regulatory framework does not provide for the possibility to
confiscate the object of committing a criminal offence in a special procedure.
Such an object is removed in criminal proceedings and recognised as material
evidence, therefore its storage is not subject to the term of seizure of property;
however, storage costs may sometimes be disproportionate. Taking into account
that the object of committing a criminal offence is undeniably property related
to a criminal offence, the confiscation of which is possible in accordance with
Chapter 59 of the Criminal Procedure Law, a clarifying amendment is necessary
in the Criminal Law.

Since proceedings regarding criminally acquired property are separated
from the main criminal proceedings, the object of evidence is also shared
between the two proceedings. The set of facts to be proved in special proceed-
ings can be inferred both from the tasks assigned to the proceedings regard-
ing criminally acquired property, as well as from the explanation of criminally
acquired property.

In proceedings regarding criminally acquired property, it is irrelevant
whether the person who has committed the criminal offence has been estab-
lished. Proof of the subject in the course of that procedure would therefore
not be mandatory. This would only be important if confiscation were directed
towards the presumed criminally acquired property, but this would be legally
possible in exceptional cases. On the other hand, if it does not matter whether
the subject of the offence is known, there can be no requirement to prove
the person’s relationship towards the offence. Thus, the object of evidence
retains the objective part of the offence, namely, whether there has been an act
or omission corresponding to some of the constituent elements of the offence
specified in the relevant Section of the Special Part of the Criminal Law. It must
be clear what criminal acts have taken place, as only they are instrumental in
acquiring criminal property.

In certain situations this might not be enough. For instance, in criminal
proceedings regarding money laundering it would be unreasonable to criminal-
ise certain activities solely because some money had been handled in a manner
that may be indicative of money laundering. The operations carried out with
a property should not constitute the basis for establishing the property’s origin.
As part of this offence, it should be remembered that money laundering is rec-
ognised as a crime only where criminally acquired property is involved, thus
the criminal origin of the property must be proven beforehand.

After proof of the occurrence of a criminal offence, a causal link or
the existence of a link between the criminal activities and a specific property is
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the second factor in the object of evidence. This would be particularly relevant
in cases where criminally acquired property was found with a third party.

The evidence process is constructed in such a way that, first of all, the law
presumes something as proven (legal presumption of fact), or the person direct-
ing the proceedings plausibly proves this claim. In the next step, if the person
disagrees, they have the right to express their disagreement and to provide
a plausible justification for it. Thus, if the prosecution party has properly per-
formed their work, the burden of proof is passed on to the person, unless
the person chooses a tactic of silence.

Shifting the burden of proof to a person is permissible within reasona-
ble limits. However, it should not be allowed in cases where the question of
the criminal origin of the property relates to the circumstances included in
the accusation. This would lead to a situation where the accused would have
to refute part of the accusation without admitting the committing of a financial
offence.

However, the statutory obligation imposed on a person to prove the legal
origin of the property cannot be regarded as a mandatory procedural obliga-
tion. First, it cannot be regarded as a criminal procedural obligation, the failure
to comply with which would be subject to a procedural penalty. The law cannot
stipulate and in practice it is impossible to use any coercive mechanism to
fulfil this obligation. Second, every person has the right not to incriminate
themselves and their relatives in criminal proceedings, but a person who has
the right of defence also has the right to remain silent. Third, in criminal pro-
ceedings where the criminal origin of the property forms part of the offence
(constitutes the subject matter of the accusation), the burden on a person to
prove that the property has no criminal origin may constitute an infringement
of the presumption of innocence.

However, the person directing the proceedings has the right to request
a person to explain the origin of their income even without a specific provision
entered in the law. The person, in turn, has the right to provide their explana-
tion and provide supporting evidence. By remaining silent or providing false
information the person in question only fortifies the reliability of the evidence
provided by the person directing the proceedings.

In criminal proceedings, there has traditionally been one standard of
proof — ‘beyond reasonable doubt. When assessing the evidence as a whole and
in relation to each other, the conclusion that there is no reasonable doubt must
be drawn for each element of the offence.”® Since 2017, the Criminal Procedure
Law provides for another standard of proof - ‘predominant probability’ and is

% Jackson J. D., Summers S. J. The Internationalisation of Criminal Evidence. Beyond
the Common Law and Civil Law Traditions. Cambridge: Cambridge University Press, 2012,
p. 202.
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applicable only to the issue of the origin of the property. This means that, as
regards the origin of the property, it is sufficient to establish the fact as being
‘most likely” true.?”

Recital 20 in the preamble to Directive 2014/42/EU and Article 5(1) of
the Directive, compared with Article 4, lead to the conclusion that it is permis-
sible to lower the standard of proof only in relation to the extended confiscation
of property (in Latvia, the presumed criminally acquired property) belonging
to the person who committed certain crimes. If the origin of the property is
related to the occurrence of a specific criminal offence (proven property), then
the substance the offence requires the classic standard of proof. Such conclu-
sions have also been drawn from the work of other researchers.”® However,
there is also a different view, namely “non-conviction-based confiscation is
based on an assessment of probability. [..] in view of the fact that the claim
is directed against the property as a whole, preference should be given to civil

7 Katris G. Noziedzigi ieguta konfiskacijas iespéjas un pamats. Gram.: Starptautisko
un Eiropas Savienibas tiesibu pieméros$ana nacionalajas tiesas. Latvijas Universitates
78. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2020, 205.-206. lpp. [Katris G. Possibilities and basis for confiscation of criminally acquired
property. In: Application of international and European Union law by national courts.
Proceedings of the 78" International Scientific Conference of the University of Latvia. Riga:
University of Latvia Press, 2020, pp- 205-206.]

Vervaele J. A. E., De Zanger W.S. Procedural aspects of Confiscation. In: Bernardi A.,
Rossi E. Improving confiscation procedures in the European Union. Final publication of
the research project “Improving Cooperation between EU Member States in Confiscation
Procedures”. Napoli, 2019, p. 526; see also Meikalisa A., Strada-Rozenberga K. Parmainu
laiks kriminalprocesa turpinas - 2017. gada grozijumi (II). Jurista Vards, 10.10.2017,
Nr. 43; Strada-Rozenberga K. Komentars Kriminalprocesa likuma 124. pantam. Gram.:
Kriminalprocesa likuma komentari. A dala. Prof. K. Stradas-Rozenbergas zin. red. Riga:
Latvijas Veéstnesis, 2019, 419. Ipp.; Baumanis J. Kriminalatbildiba par noziedzigi iegiitu
lidzeklu legalizé$anu. Jurista Vards, 19.02.2019., Nr. 7; Gribonika E. Pieradi$anas standarts
un pienakums noziedzigi iegitu lidzeklu legalizacijas lietas. Jurista Vards, 02.02.2021.,
Nr. 5 (1167), 22. Ipp. [Meikali$a A., Strada-Rozenberga K. Ongoing changes in criminal
proceedings - amendments of 2017 (II). Magazine Jurista Vards, 10.10.2017, No. 43;
Strada-Rozenberga K. Commentary on Section 124 of the Criminal Procedure Law. In:
Commentaries to the Criminal Procedure Law. Part A: Scientific editor Prof. K. Strada-
Rozenberga. Riga: Official journal Latvijas Vestnesis, 2019, p. 419; Baumanis J. Criminal
Liability for Money Laundering. Magazine Jurista Vards, 19.2.2019, No. 7; Gribonika E.
Standard of proof and burden of proof in money laundering cases. Magazine Jurista Vards,
02.02.2021., No. 5 (1167), p. 22.]
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law standards, which are lower than the standard of proof for finding a person
guilty of a criminal offence””

More convincing, however, is the argument that there must be a sufficient
body of evidence in relation to proven criminal property. First, it would be
unreasonable to claim that the occurrence of a criminal offence could be proved
by evidence solely based on ‘predominant probability’. That is a fact which must
be proved beyond reasonable doubt. Secondly, if the occurrence of the offence
has already been established, the ‘benefit’ acquired through that event must
be equally clear. In proceedings regarding criminally acquired property, it is
neither intended nor permissible to decide on the property ‘possibly’ acquired
in another criminal offence, since the main criminal proceedings from which
special proceedings are separated do not investigate this ‘other offence, and,
accordingly, no evidence can be obtained from it.

2.4. Ensuring Human Rights in Proceedings Regarding Criminally
Acquired Property

Criminal procedure, by its very nature, has been designed to protect
the right to property of every person from various threats. It is an obligation of
the state. At the same time, it is precisely because of the implementation of this
obligation that the state often interferes with the exercising of a person’s rights in
criminal proceedings. One form of state intervention is the control of the use of
property.*® Particular assessment is needed for violations of the rights of persons
who are involved in criminal proceedings solely because they are the possible
holders of criminal property, namely, the affected owner of the property and
other third parties.

Undoubtedly, the confiscation of property most directly affects a person’s
right to property and the right to a fair trial. If the confiscation of criminally
acquired property has a clear legitimate objective and it is also suitable for
achieving this objective, this does not preclude that the fundamental rights
of the person protected by Article 105 of the Constitution may be violated in
the procedure for recognising property as criminally acquired and for confis-
cating such property with a court ruling. Therefore, there is a need for a clear

¥ Stukans J. Mantas atzi$anas par noziedzigi iegtitu tiesiskais reguléjums un ta piemérosanas
problematika. Promocijas darbs. Rigas Stradina universitate, 2019, 64., 66.-67. lpp.
[Stukans J. The legal framework for the recognition of property as criminally acquired and
the challenges of its application. Doctoral thesis. Riga Stradins University, 2019, pp. 64,
66-67.]

% Judgment of the Constitutional Court of 20 May 2002 in case No 2002-01-03.
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and effective mechanism by which a person can prove the legality of origin®'
of the property subject to seizure in order for confiscation to be recognised as
meeting the requirements of justice and fairness.*

The right to a fair trial is one of the most important fundamental rights,
since the protection of other human rights and fundamental freedoms depends
to a large extent on properly ensuring this right.”

Proceedings regarding criminally acquired property should be assessed not
on the basis of external differences stemming from the norms of the law, as pre-
viously done by the Constitutional Court,** but on the basis of the essence of
the proceedings. These proceedings deal with the same issue regarding property
as criminal proceedings in accordance with general procedures, except they are
separated into two proceedings. Therefore, the task assigned to the proceedings
is the same—to decide on the origin of the property. It can be accepted that
the introduction of a special procedure as such had and still has its own specific
objective—to resolve the particular issue more quickly, without waiting for
court examination of the main proceedings. However, this objective must not
be linked to the restriction of a person’s rights. The same criminal procedural
matter should not be dealt with differently in court. In particular, if the ini-
tiation of such proceedings depends on the subjective decision of the person
directing the proceedings.

The rights of the participants to proceedings must be in fair balance, i.e.
everyone must have adequate access to procedural means without being unduly
disadvantaged compared with other participants to the proceedings.”

One of the issues—the right to get acquainted with case materials—could
be solved if the law would impose this obligation expressis verbis on the person
directing the proceedings and allow the materials to be recorded by technical
means. This would prevent both procedural uncertainty concerning who and

31 Reference to the decision in case SKK-294/2019 is given in: Kriminalprocesa aizskarta
mantas ipasnieka tiesibas. Latvijas Republikas Augstakas Tiesas Biletens, 2019. gada
decembris, Nr. 19, 165.-166. Ipp. [Rights of the affected owner of property in criminal
proceedings. Bulletin of the Supreme Court of the Republic of Latvia, December 2019, No. 19,
pp. 165-166.]

2 Opinion of the Ombudsman of the Republic of Latvia of 9 July 2021 in verification
procedure No 2020-48-4AD, Paragraph 3.

* Latvijas Republikas Satversmes komentari: VIII nodala. Cilvéka pamattiesibas. Sagatavojis
autoru kolektivs, zin. vad. prof. R. Balodis. Riga: Latvijas Véstnesis, 2011, 124. Ipp.
[Commentaries on the Constitution of the Republic of Latvia. Chapter VIII. Fundamental
Human Rights. Team of authors under the scientific supervision of Prof. R. Balodis. Riga:
Latvijas Véstnesis, 2011, p. 124.]

** Judgment of the Constitutional Court of the Republic of Latvia of 11 October 2017 in case
No. 2017-10-01, 20.2.

% Reid K. A practitioner’s guide to the European Convention on Human Rights. 3™ ed.
London: Sweet & Maxwell, 2008, p. 67.
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when introduces the case materials, dependence of a person on the subjective
view of the person directing the proceedings, and excuses about the insufficient
time to get acquainted with the case materials. Above all, however, this would
prevent the risk of violations of the right to a fair trial.

The issue of a person’s right or obligation to provide evidence of the legality
of origin of the property is equally relevant. Now that the standard of proof
of this fact in accordance with civil legal procedures has been introduced,
the affected owner of the property, who is, in a way, the ‘defendant, must have
the right to protect their interests with all the evidence required by law, includ-
ing by inviting witnesses. The request of the person directing the proceedings to
submit the original of a document drafted in a foreign country or a document
after the expiration of the term for the storage of the respective document spec-
ified in regulatory enactments, which may be objectively unenforceable, should
be critically assessed. Moreover, the customary requirement to submit docu-
ments only in the official language or with translation into the official language*
clearly contradicts the principle of the language of proceedings established in
criminal procedure.

These seemingly irrelevant matters in proceedings regarding criminally
acquired property must be assessed from the point of view of the right to a fair
trial, that is, whether the burden of proof imposed on the person involved in
the proceedings is enforceable without excessive inconvenience.

A requirement no less important is to ensure in the special proceedings
the right of the affected owner of the property “to participate in a verification
performed directly and orally of each piece of evidence to be verified in court”
(Section 111." of the Criminal Procedure Law). A possible reservation that this
right applies only to criminal proceedings in accordance with general procedures
would be contrary to the right to equal treatment (Article 91 of the Constitution).
The restriction of rights does not suggest any reason why in criminal proceed-
ings in accordance with general procedures the rights of the affected owner of
the property during the trial should be assessed more broadly than in special
proceedings, if the question on the origin of the property submitted for trial is
the same in both cases, the evidence submitted is the same, and the court ruling
or the potential consequences for the owner of the property may be the same.

The right to a fair trial also includes the right to appeal a court ruling. It
is undeniable that the state authority has the right to determine by law whether
a person will have the right to appeal a court ruling in several court instanc-
es.”” However, the idea included in the laws and regulations, which allows for

% Opinion of the Ombudsman of the Republic of Latvia of 9 July 2021 in verification
procedure No 2020-48-4AD, Paragraph 3.

7 Pieter van Dijk et. al (eds.) Theory and Practice of the European Convention on Human
Rights. Antwerpen-Oxford: Intersentia, 2006, p. 564.
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a restriction on appealing a decision of a regional court, even if it is the first
court order on confiscation of property, is not justified and is incompat-
ible with the right of every person to a fair trial guaranteed in Article 92 of
the Constitution.

It could be considered that the guarantees arising from the presumption
of innocence are not infringed in proceedings regarding criminally acquired
property. After all, the presumption of innocence does not apply to property.
In proceedings regarding criminally acquired property it does not essentially
matter who committed the crime.*

However, a potential violation of the principle could arise if a person
who has the right to defence in the main criminal proceedings is involved in
the proceedings as a person related to the property. Since the criminal origin
of the property is linked to establishing the occurrence of a criminal offence,
a situation arises in which the person related to the property must supposedly
prove their innocence by submitting evidence of the legal origin of the property.
In addition, in these proceedings, if the property is recognised as criminally
acquired, the court shall, beyond reasonable doubt, recognise the existence
of a criminal offence in its confiscation decision. Such a decision, in turn, is
also binding in the main criminal proceedings, which will take place at a later
chronological stage, where another composition of the court would not have
the right to decide otherwise, even if the objective side of the criminal offence
would not be established.

In addition to the presumption of innocence, there is also the issue of
the ambiguous solution to the situation where the property is recognised as
criminally acquired in special proceedings, but the main criminal proceed-
ings are terminated or completed on the basis of exoneration of the person.
The court decision in proceedings regarding criminally acquired property is, of
course, final, since it coincides with the requirement of the principle of legal
stability. However, a person’s right to property has been deprived and no further
procedural solution is envisaged. In such cases, it would be justified to oblige
the person directing the proceedings to assess the justification of the decision
taken in the special proceedings and, taking into account the facts established
in criminal proceedings, to separately decide in the ruling on the origin of
the property and any actions taken with it.

% Katris G. Noziedzigi ieguta konfiskacijas iespéjas un pamats. Gram.: Starptautisko
un Eiropas Savienibas tiesibu pieméros$ana nacionalajas tiesas. Latvijas Universitates
78. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads,
2020, 205.-206. lpp. [Katris G. Possibilities and basis for confiscation of criminally acquired
property. In: Application of international and European Union law by national courts.
Collection of articles of the 78" International Scientific Conference of the University of
Latvia. Riga: University of Latvia Press, 2020, pp. 205-206.]
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2.5. Actions of the State with Criminally Acquired Property and
Protection of the Rights of a Person

After a ruling by a court, prosecutor, or person directing the proceedings
on the recognition of property as criminally acquired, the next step is a decision
on further action with such property. The actions of the state with criminally
acquired property could be considered to be a clearly defined and streamlined
process, since the main question is how legally and correctly the property has
been recognised as criminally acquired. However, this action may result in
conflict situations where the appropriate resolution requires a well-founded
regulatory framework.

Recital 48 of Directive 2012/29/EU of the European Parliament and of
the Council of 25 October 2012 establishing minimum standards on the rights,
support and protection of victims of crime, and replacing Council Framework
Decision 2001/220/JHA states that recoverable property which is seized® in
criminal proceedings should be returned as soon as possible to the victim of
the crime, subject to exceptional circumstances.

If, prior to the occurrence of a criminal offence, the property had
a specific owner or lawful possessor, a fair solution to the proceedings would
be the return of the property to the owner (restitution). At the same time, it
may affect the rights of a third party, the bona fide purchaser, who has acquired
the property without knowing its criminal origin. The inviolability of the rights
of bona fide acquirers is often addressed in international documents®, but
the Latvian regulatory framework defends the primary victim.

According to the Constitutional Court, the state, while protecting the sup-
posedly equal legal rights of two persons to the same property, has recognised
that protection primarily applies to the rights of the victim, that is, the rights of
the person who lost the property as a result of criminal activities.*’ Undeniably,
restoring justice is one of the most important tasks of criminal proceedings.
Moreover, criminal proceedings cannot, in light of their objective, simultane-
ously resolve issues of good faith in non-criminal civil-law transactions and com-
pensation for damage to third parties. Possibly, in cases where both persons are
natural persons, when restoring the victim’s right to property, the state should
compensate the bona fide purchaser and initiate action for damages against
the guilty party. It would be analogous to any other criminal proceedings, where

* The Directive does not make any distinction between the concepts of confiscation and
restitution.

0 See Article 31(9) of the UN Convention against Corruption (New York, 31 October
2003); Article 8 of the Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime and on the Financing of Terrorism (Warsaw,
16 May 2005).

! Judgment of the Constitutional Court of 8 March 2017 in case No 2008-47-01, Paragraph 20.
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the value of the criminally acquired property is recovered from the perpetrator
for the benefit of the state.

As aresult of confiscation of criminally acquired property, benefits are
removed from a person who was not entitled to the benefits in the first place®.
The nature and procedures of the confiscation are sufficiently clear, but discus-
sions may arise regarding the confiscation of property belonging to a third party,
the extended confiscation of property, the confiscation of the value of criminally
acquired property, and the separation of the criminally acquired property from
the legally acquired one in the case of blending the two.

Unlike the victim’s right to restitution, action against the property of a third
party cannot be taken in the event of confiscation. This follows from the fact
that, in cases of confiscation, the interests of the individual are in conflict
with those of the state. When comparing the right of the state to receive such
property and the right of a third party to retain it in their possession, the rights
of the bona fide purchaser should take precedence.” However, the property of
a third party may be subject to confiscation if the property to be confiscated has
been replaced (confiscation of the value of the criminally acquired property).

Replacement as a solution (Section 70."* of the Criminal Law) could not,
however, take place in proceedings regarding criminally acquired property, since
the introductory sentence of paragraph four of the Section states as a condition
that “the perpetrator of the criminal offence does not have any other property”.
This means that there must be a ruling declaring a person guilty of an offence
and it cannot be decided in proceedings regarding criminally acquired property.

However, extended confiscation may include the confiscation of property of
a third person. By its very nature, it is also non-conviction-based confiscation,*
since the connection of a third party to any crime has not been established
and the causal link between the property to be confiscated and any criminal
conduct has not been established either. However, such extended confiscation
is possible only in the situation where it has been established that the property

# Strada-Rozenberga K. Riciba ar noziedzigi iegitu mantu kriminalprocesa. Latvijas
Republikas Augstakas Tiesas Biletens, 2011. gads, Nr. 3, 34. Ipp. [Strada-Rozenberga K.
Actions with criminally acquired property in criminal proceedings. Bulletin of the Supreme
Court of the Republic of Latvia, 2011, No. 3, p. 34.]

# Kuatris G. Kriminalprocesa likuma 360. panta komentars. Gram.: Kriminalprocesa likuma
komentari. A dala. K.Stradas-Rozenbergas zin.red. Riga: Latvijas Veéstnesis, 2019, 971. Ipp.
[Katris G. Commentary on Articles 356-360. In: Commentaries on the Criminal Procedure
Law. Part A: Scientific monograph, scientific editor Prof. K. Strada-Rozenberga, Riga:
Official Gazette Latvijas Véstnesis, 2019, p. 971.]

* Panzavolta M. Confiscation and the Concept of Punishment: Can There be a Confiscation
Without a Conviction? In: Chasing Criminal Money. Challenges and Perspectives on Asset
Recovery in the EU. K. Ligeti and M. Simonato ed. Oxford and Portland, Oregon: Hart
publishing, 2017, pp. 44-45.
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being decided on belongs to the person who has committed the crimes or an
associated person. It cannot therefore be decided at the pre-trial stage and is not
applicable to proceedings regarding criminally acquired property.

Regarding the blending of criminal and legitimate proceeds, without doubt,
the property (proceeds) is subject to confiscation only to the extent of the cri-
minal proceeds. It is merely an additional argument that only property that has
been proven to be criminally acquired can be confiscated in proceedings re-
garding criminally acquired property; moreover, the exact value of the criminal
proceeds, as well as the yield, or profits, generated by such proceeds must be cal-
culated. This follows both from Article 12(4) of the United Nations Convention
against Transnational Organised Crime, that is, if proceeds of crime have been
intermingled with property acquired from legitimate sources, such property
shall be liable to confiscation up to the assessed value of the intermingled pro-
ceeds.”

Although such a condition has not been included in Latvian law expres-
sis verbis, it could be derived by way of interpretation from Section 70."(3)
of the Criminal Law: “If a criminally acquired property has been alienated,
destroyed, concealed or disguised, and the confiscation of such property is not
possible, the value of the property being confiscated can be recovered”

2.6. Recommendations for the Improvement of Procedural
Regulation Regarding the Confiscation of Criminally Acquired
Property without Conviction

“Traditional - conviction-based - confiscation did not equip law enforce-
ment authorities and judicial authorities with the necessary and effective tools
that enable the confiscation of a satisfactory percentage of the proceeds of or-
ganised criminal activity. [..] It might also be too difficult to link the obtained
assets to a criminal conviction. Another reason is that at times the conviction
of an accused is barred because of his/her immunity, death, absconding or ill-
ness”’* However, it is clear that any non-conviction-based confiscation model at
EU level should be accompanied by strong procedural safeguards.””

* A similar provision is also included in Article 5 of the UN Convention against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances and in Article 5 of the Council of Europe
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime
and on the Financing of Terrorism.

“ Analysis of non-conviction based confiscation measures in the European Union.
Commission staft working document, p. 2. Available at: https://ec.europa.eu/transparency/
regdoc/rep/10102/2019/EN/SWD-2019-1050-F1-EN-MAIN-PART-1.PDF  [accessed on
2.5.2023]

7 Tbid, p. 9.
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Directive 2014/42/EU provides for some progress in proposing the use of
non-conviction-based confiscation in very limited cases. Additionally, it can be
considered an actual obligation only for those countries that do not provide for
an in absentia process. Similarly, the Directive does not apply to confiscation
measures outside the context of criminal proceedings, but it does not prevent
the Member States from implementing them.

In Latvia, a possible solution could be the confiscation of property of
uncertain origin in civil proceedings. This would be a model of confiscation
of ‘unexplained wealth: In case of a significant and unexplained increase
in the property of a person, a specific state institution could bring an action
before the court with a claim for the confiscation of property that does not
correspond with the legitimate income of the person. In turn, the affected
owner of the property would have the opportunity to prove the legal origin
of the property in the proceedings. Such conditions essentially coincide with
the presumed criminally acquired property provided for in Section 70."(2) and
(3) of the Criminal Law. Moreover, a person’s past criminal activity could be
considered as one of the risk factors in investigating the sources of such wealth.

However, extended confiscation, or confiscation of presumed criminally
acquired property, is unlikely to be legally possible in pre-trial criminal pro-
ceedings. It is therefore reasonable to claim that criminally acquired property
whose criminal origin is proved may be confiscated before the conviction of
a person. In addition, it is proved by evidence obtained in criminal proceedings.
It is also undeniable that confiscation during criminal proceedings, which may
be carried out at the pre-trial stage, is a sufficiently effective means of combating
crime while additionally maintaining the high international requirements for
the protection of individual rights.

However, it is not legally justified to compound different types of confisca-
tion models in criminal proceedings only to achieve the purpose of confisca-
tion. ‘Adaptation’ of the principles inherent in criminal proceedings to the most
advantageous model would create unacceptable interference with the funda-
mental rights of a person.

Having analysed all the possibilities of confiscation of property during
pre-trial criminal proceedings, or confiscation without conviction, it can be
concluded that it is a customarily recognised and sufficiently effective means
of achieving certain objectives in criminal proceedings. At the same time, it is
necessary to clarify the norms of the law, so that the regulatory framework, on
the one hand, would ensure more efficient proceedings regarding criminally
acquired property and, on the other hand, would more fully guarantee the rights
of the persons involved in the proceedings.
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3. MAIN CONCLUSIONS AND PROPOSALS OF
THE DOCTORAL THESIS

. Over the past twenty years, there has been an undeniable increase in
the interest of international and national legislators and practitioners in
improving the effectiveness of measures against criminal property. At
the same time, this development is linked to the requirement for legal
science to strike a balance between the effectiveness of crime control
mechanisms and the protection of human rights. When raising the issue of
the fight against corruption, non-conviction-based confiscation was recog-
nised as a particularly effective tool.

. Confiscation prior to a convicting judgement would be possible if criminal
proceedings have been initiated for a criminal offence that may lead to
economic gain, and such criminal proceedings could lead to a convicting
judgement if the suspected or accused person could have been brought
before a court.

. In Latvia, it has been possible to confiscate criminally acquired property
in criminal proceedings without a conviction since 1 October 2005, when
the Criminal Procedure Law entered into force. Confiscation is not limited
to certain specific conditions, but the main requirement is the proven
criminal origin of the property. In criminal procedure theory, such proce-
edings are referred to as proceedings against property (in rem), unlike in
criminal proceedings in accordance with general procedures, which deal
with the issue of guilt of a person in a criminal offence (in persona). This
type of proceedings is undeniably progressive.

. The characteristics of criminally acquired property can be quite diverse, so
a single definition can only be descriptive. The common description of cri-
minally acquired property would be that it is property, or economic benefit,
acquired directly or indirectly by a person as a result of a criminal offence
or as a result of the use of such property.

. It is possible to apply extended confiscation of property in Latvia (Section
70."(2) and (3) of the Criminal Law), i.e. to recognise property as crimi-
nally acquired although the criminal origin of the property is not proven
directly (the association of the property owner with criminal offences is
proven). In Latvia, such extended confiscation is referred to as presumed
criminally acquired property in criminal procedure theory.

. Proceedings regarding criminally acquired property take place during pre-
trial criminal proceedings, i.e. when the case on the guilt of a person has
not yet been submitted to the court in the main criminal proceedings. Thus,
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10.

11.

in proceedings regarding criminally acquired property, it is not possible to
prove and establish guilt of a person in a criminal offence, but the objec-
tive manifestation of the criminal offence, or acts, can be proven. Thus, in
proceedings regarding criminally acquired property, the object of evidence
is the occurrence of a criminal offence and the connection of the specific
property with that event.

In proceedings regarding criminally acquired property, or “proceedings
for confiscation without conviction”, there is no legal basis to presume
any property to be criminally acquired, or to apply extended confiscation,
because in such proceedings the guilt of a person in committing a crime is
not being proven. Consequently, extended confiscation is not applicable in
such proceedings.

In proceedings regarding criminally acquired property, the fact of
the criminal offence must be proved beyond reasonable doubt and it must
also be clearly established that the property is derived from the acts in
question. Consequently, compliance with a lower standard of proof regar-
ding property proven to be criminally acquired cannot be regarded as justi-
fied. However, if the person directing the proceedings fulfils their procedu-
ral obligation and proves the criminality of the property, it is sufficient for
the owner of the property to raise reasonable doubt regarding the evidence
provided by the person directing the proceedings.

Taking into account the possible effectiveness of the proceedings and
the need to prevent various risks, the confiscation of criminally acquired
property without a convicting judgement can develop in two directions:
(1) as separate proceedings against the illegally acquired property (in rem
proceedings) or (2) as proceedings in relation to unexplained wealth—
in such proceedings the actual property of a person is compared with
the declared income to detect a discrepancy, but it is not necessary to
establish a link with any predicate criminal offence. While the first option is
related to criminal proceedings and the evidence obtained from the proce-
edings, the second option is completely independent of any criminal proce-
edings. Still, the countries that have introduced the second option generally
require some connection to criminal proceedings to initiate proceedings.
Confiscation outside criminal proceedings has several advantages, but there
are concerns about the possible abuse of this model, especially in situations
where prosecution has not been successful. Therefore, precise requirements
still need to be developed for this option, e.g., whether confiscation, which
is not a penalty, unduly infringes a person’s right to property and whether
the person’s right to a fair trial is ensured in the proceedings.

In Latvia, confiscation of property in civil proceedings could be introdu-
ced, especially with regard to the presumed criminally acquired property.
However, it should be noted that not all evidence from criminal proceedings
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can used in civil proceedings. Thus, in practice, if such property of a person
has been ascertained in pre-trial proceedings, it would still be more rational
to apply extended confiscation of property in the same criminal proceedings
where the person is being convicted of specific crimes.

There are grounds for arguing that, before a person is convicted, it is
possible to confiscate proven criminally acquired property. Besides, it is
proven by evidence obtained in criminal proceedings, maintaining the high
international requirements for the protection of the rights of a person.
Undeniably, the confiscation of property constitutes an infringement of
a person’s right to property. On the one hand, confiscation of criminally
acquired property does not, by its very nature, affect a person’s property
rights, since he does not have such a right to the property in question at all.
However, until the decision on the criminal origin of the property comes
into effect, the person’s right to that property has not yet been revoked.
The right to a fair trial requires that equal opportunities for participants
to the case be ensured both in relation to the right of a person to become
acquainted with the case materials of proceedings regarding criminally
acquired property, both in the right to submit evidence and to participate
in the examination thereof. It is not permissible for a court to decide on
the recognition of property as criminally acquired on the basis of evidence
that is not available to the participants to the case. Moreover, in accordance
with the principle of procedural equality, participants should have the same
right to obtain and use copies of documents at the hearing.

In proceedings regarding criminally acquired property, the state has
the right to request the person whose property origin is being determined
to provide their explanation of it. However, the request must be proportio-
nate to the possibilities of the person (regarding the term for the storage of
documents, involvement of foreign institutions, obtaining originals of docu-
ments, etc.). Moreover, proof of the origin of property cannot be regarded
as a procedural obligation of a person, but as a right to defend their rights.
It is not permissible in proceedings regarding criminally acquired property
to require, as a mandatory obligation, proof of the origin of the property of
a person who is a suspect or an accused in the main criminal proceedings,
in particular, where that property is the subject of an offence. The principle
of the presumption of innocence guarantees a person the right to remain
silent and not to incriminate themselves.

The state authority has the right to determine by law whether a person
will have the right to appeal a confiscation order or to refuse it. However,
the right of a person to appeal a decision of a regional court may not be
restricted by law if it is the first order on the confiscation of property. Such
restriction would not be compatible with a person’s right to a fair trial.
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18. Below are provided specific amendments to the Criminal Procedure Law

and the Criminal Law to solve the problems identified in the doctoral
thesis.

Amendments to the Criminal Procedure Law

1.

Section 125(3) is deleted.
In Section 356, a new paragraph six is added to read as follows:
“If in criminal proceedings in relation to which a decision has been taken in
accordance with Chapter 59 of this Law and the property has been recog-
nised as criminally acquired, a ruling is made to terminate the proceedings
due to exonerating circumstances, the person directing the proceedings
shall assess the grounds for the decision taken in the proceedings regarding
criminally acquired property, taking into account the facts established in
criminal proceedings, and the ruling shall separately decide the issue regar-
ding the origin of the property and actions with it

In Section 360, paragraphs 2, 2!, and 3 are amended to read as follows:

“(2)If a criminally acquired property has been returned to the owner or
lawful possessor thereof, the third person who acquired such property,
or pledge, in good faith has the right to receive the value of such
property, which shall be recovered in accordance with Section 70.'4(2)
and (4) of the Criminal Law.

(2") If a criminally acquired property is an immovable property that
escheats to the State, it shall be left in the ownership of a third person
who acquired such property in good faith. The value of the criminally
acquired property shall be recovered in accordance with Section 70.'4(2)
and (4) of the Criminal Law, for the benefit of the State.

(3) If acriminally acquired immovable property is confiscated (from
a third person) in order to return it to the owner or lawful possessor,
the confiscation itself may not be grounds to request early fulfilment of
obligations which are secured with the relevant immovable property or
to believe that the abovementioned obligations are being violated.”

4. Chapter 59 of the Law is amended to read as follows:

“Chapter 59 Proceedings Regarding Criminally Acquired Property

Section 626. Reasons for Initiating Proceedings regarding Criminally
Acquired Property

(1) An investigator with the consent of the supervising prosecutor or a prose-

cutor has the right, in the interests of solving the financial matters which
have come about in pre-trial criminal proceedings, in timely manner and in
the interests of the economy of proceedings, to separate the materials from
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2)

3)

a criminal case regarding criminally acquired property and to initiate pro-

ceedings if the following conditions exist:

1) the totality of evidence provides grounds to believe that the property
that has been removed or seized is criminally acquired or related to
a criminal offence;

2) the transferral of the criminal case to court is not possible until the end
of the term of the seizure of the property, or the storage of the property
may cause substantial unjustified expenses.

With a permission from the supervising prosecutor, the investigator, upon

terminating criminal proceedings for reasons other than exoneration of

a person, has the right to separate from a criminal case materials on crimi-

nally acquired property and initiate proceedings.

A prosecutor has the right, upon terminating criminal proceedings for

reasons other than exoneration of a person, to separate the materials from

a criminal case regarding recognition of property as criminally acquired for

which the rights have been registered in the public register and the entry

in this register has been amended after committing of the criminal offence,
and to initiate proceedings.

Section 627. Procedures for the Initiation of Proceedings Regarding
Criminally Acquired Property

(1)

)

3)

If the conditions referred to in Section 626 of this Law exist, the person

directing the proceedings shall take a decision to initiate proceedings

regarding criminally acquired property and transfer the materials regarding
the criminally acquired property to a court.

The person directing the proceedings shall indicate the following in

a decision:

1) information regarding facts justifying the relation of the property to
a criminal offence or the criminal origin of the property;

2) the case materials which justify the facts referred to in Clause 1 and
which are separated from the criminal case regarding a criminal offence
existing in the investigation;

3) the persons that are related to the specific property;

4) the actions with the criminally acquired property that he or she
proposes;

5) the victim, if any;

6) the postal or electronic address of the persons involved in proceedings
regarding criminally acquired property and persons to be summoned
to court for the receipt of notifications.

The person directing the proceedings shall send a decision and the mate-

rials attached to such decision to a district (city) court after the persons
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related to the property have been informed of the decision and provided an
opportunity to become acquainted with the distributed materials.

Section 628. Informing of Persons Related to Property

(1)

()

€)

The person directing the proceedings shall immediately send a copy of

the decision referred to in Section 627 of this Law to the person at whom

the property has been removed or seized, if such persons exist in the relevant
criminal proceedings, or to another person who has the right to the specific
property, simultaneously indicating:

1) the right to participate in proceedings regarding criminally acquired
property personally or through the intermediation of a defence counsel
or representative;

2) the rights referred to in Section 111.}, paragraphs one and two, except
Clauses two and seven of this Law;

3) the right to become acquainted with the case materials indicated in
the decision or, with the consent of the person directing the proce-
edings, to receive copies of such materials.

The materials in the case of proceedings regarding criminally acquired

property are deemed to be investigative secret. The person directing the pro-

ceedings shall acquaint the persons related to the property with the mate-
rials referred to in the decision to initiate proceedings regarding criminally
acquired property, not allowing the fundamental rights of the persons
referred to in the evidence to be endangered, ensuring the protection of
public interests and not interfering with the achievement of the objective
of criminal proceedings from which the materials have been separated.

The person directing the proceedings shall warn the person regarding

the non-disclosure of information in accordance with Section 396 of this

Law prior to becoming acquainted with the case materials or before issuing

copies thereof.

Familiarisation with case materials may take place by notifying a person
about the availability of documents on the e-case portal or by mutual agree-
ment on the place and time of access to documents. During the familiarisa-
tion with case materials, a person has the right to record the case materials
with technical means.

Section 629. Court Proceedings Regarding Criminally Acquired Property

(1)

Having received a decision to initiate proceedings regarding criminally

acquired property, a judge shall:

1) determine the time and place of the court hearing;

2) summon the person directing the proceedings and a prosecutor, if
a decision has been taken by an investigator, as well as the persons
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)

3)

(4)

(5)

referred to in Section 628, paragraph one of this Law to the court

hearing.
A court hearing shall take place within 10 days after receipt of a decision
of the person directing the proceedings to a court. Non-arrival of
the summoned persons shall not be an obstacle for taking a decision on
criminally acquired property, if the procedures for summoning such
persons have been complied with. If the person referred to in Section 628,
paragraph one of this Law has a representative or a defence counsel, only
the representative or defence counsel may be notified regarding the court
hearing.
Persons involved in court proceedings have the same right to submit
evidence and written explanations, as well as to participate in the examina-
tion of other issues that have arisen in the course of the court proceedings.
The court shall perform an examination of evidence in a closed court
session, hear the person directing the proceedings, the prosecutor, the other
persons who have been summoned or who have arrived, their representati-
ves or defence counsels.
The court shall take a decision after hearing the explanations of the partici-
pants to the case. If the court recognises that a judgment cannot be given in
the specific court hearing, it shall determine a date when the judgment will
be drawn up and available in the Court Registry. A decision shall be drawn
up not later than within 10 days.

Section 630. Court Decision on Criminally Acquired Property

(1)

)

©)

In examining materials regarding criminally acquired property, a court

shall decide:

1) whether the property is criminally acquired or related to a criminal
offence;

2) whether there is information regarding the owner or lawful possessor
of the property;

3) whether a person has lawful rights to the property;

4) actions with the criminally acquired property.

If a court finds that the connection of property with a criminal offence has

not been proven or the property is not of criminal origin, such court shall

take a decision to terminate proceedings regarding the criminally acquired

property.

If a court takes a decision to terminate proceedings regarding criminally

acquired property in the criminal proceedings terminated for reasons

other than exoneration of a person, it shall, in addition to that referred to

in paragraph one of this Section, decide also upon revoking the seizure of

the property.
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(4)

The court shall take a decision to terminate proceedings regarding crimi-
nally acquired property even if the criminal case, from which material for
the proceedings regarding criminally acquired property had been separated,
has been submitted to the court and no final decision has been taken in
such proceedings.

Section 631. Court Decision on an Appeal in respect of Criminally Acquired
Property

(1)
)

3)

(4)

(5)

A court decision may be appealed within 10 days in a regional court sub-

mitting a complaint or protest to a district (city) court.

If new evidence is added to the complaint or protest, it must indicate

the circumstances and why such evidence was not submitted or verified by

a district (city) court.

A complaint or protest shall be examined by a court in the composition

of three judges within a term and in accordance with the procedures laid

down in Section 629 of this Law, first hearing a submitter of a complaint or

protest.

In examining a complaint or protest, a court may repeal a decision of

a district (city) court and take a decision referred to in Section 630 of this

Law. The decision shall not be subject to appeal.

When examining a complaint or protest, the court shall revoke the decision

of the district (city) court and send the materials for a new examination if

the court:

1) establishes any violation of this Law, which the court itself cannot
prevent, or

2) recognises that its decision in substance will be contrary to the decision
of the district (city) court.

The decision shall not be subject to appeal.

Amendments to the Criminal Law

1.
2.

Section 70.* is deleted.

In Section 70.” a new paragraph 1' is added to read as follows:

“(1') Property connected with a criminal offence shall also be the object
for committing a criminal offence, that is, tools and means which were
intended for or which were used for committing the criminal offence”
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