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ANOTACIJA

Globalizacijas rezultata ir izveidojusies plaisa starp ietekmigu transnacio-
nalo uznémumu darbibu un sabiedribas spéju parvaldit ar §im darbibam saistito
negativo ietekmi uz cilvéktiesibu istenosanu. Sie parvaldibas robi nodrosina
labveéligu vidi cilvéktiesibu parkapumiem, nenodrosinot adekvatas sankcijas vai
atlidzinajumu cietusajiem.

Promocijas darba mérkis ir atklat un izpétit valsts pienakumus uznéméj-
darbibas un cilvéktiesibu joma, ievérojot gan jau eso$os, gan potencialos izaici-
najumus cilvéktiesibu aizsardzibai pret transnacionalo uznémumu veiktajiem
parkapumiem un nosakot efektivako veidu $o izaicindjumu parvarésana. Lai
sasniegtu promocijas darba mérki, autors ir analizéjis, kada veida transnacio-
nalie uzpémumi ietekmeé cilvéktiesibas, identificéjis raksturigakos $kérslus kor-
porativo cilvéktiesibu parkapumu upuru aizskarto tiesibu aizsardzibai, izpétijis
transnacionalo uznémumu reguléjumu starptautiskajas tiesibas un to trakumus,
tostarp analizéjot uznémumu tie$os pienakumus cilvéktiesibu sistéma, ka ari
atklajis valsts pienakumus uznémeéjdarbibas un cilvéktiesibu konteksta.

Promocijas darba autors citstarp secina, ka, valstij pilnveértigi izpildot savus
pienakumus ieverot, aizsargat, istenot cilvéktiesibas uznémeéjdarbibas konteksta,
iespéjams sasaurinat parvaldibas nepilnibas, kas lauj transnacionalajiem uzneé-
mumiem izvairities no atbildibas par to veiktajiem parkapumiem un novérst
$keérslus korporativo parkapumu upuru piekluvei efektiviem tiesibu aizsardzibas
lidzekliem. Valsts pienakuma aizsargat cilvéktiesibas eksteritoriala dimensija
pielauj un pieprasa valstij noteikt reguléjumu, kas paredz transnacionalajiem
uznémumiem pienakumu veikt pienacigas rapibas parbaudi visas darbibas
neatkarigi no to izpildes vietas.

Promocijas darba téma sniedz pienesumu teorijai un praksei, izgaismojot
visnota] sarezgito dinamiku starp transnacionalajiem uzpémumiem, cilvék-
tiesibam un normativo reguléjumu. Promocijas darba secinajumi var veicinat
dzilaku izpratni par sistémiskam problémam, kas kavé cilvéktiesibu aizsardzibu
pret uznémeéjdarbiba veiktiem cilvéktiesibu parkapumiem, un par to, ka $os
$keérslus novérst. Tie lauj ari kritiski izvértét jau piedavatos risindjumus parval-
dibas nepilnibu mazinasanai, tos pilnveidot un rast jaunus.
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IEVADS

“[V]esture maca, ka tirgi rada vislielakos riskus gan sabiedribai, gan
pasiem uzpémumiem, ja to apjoms un vara ievérojami parsniedz tadu
institucionalo pamatu, kas lauj tiem netraucéti darboties un nodro-
$ina to politisko ilgtspéjibu. Sis ir tads laiks, jo pieaugo$as apsiidzibas
par korporativo cilvéktiesibu parkapumiem ir ka kanarijputnin$ oglu
raktuves, kas signalizé, ka ne viss ir kartiba.”!

Dzons Ragijs (John Ruggie), ANO generalsekretara ipasais parstavis
cilvéktiesibu un transnacionalo un citu uznémumu jautajumos

Petamas problémas raksturojums un tas aktualitates
pamatojums, izvéléta temata nozimiba teorija un praksé

Sarezgita strukturalas transformacijas un pieaugos$as savstarpéjas atka-
ribas procesa attistiba, kas pazistams ka globalizacija,2 galveno vietu ienem
transnacionalie uznémumi,? kuru ietekme uz cilvéktiesibam ir nokluvusi
pasreizéjo starptautisko tiesibu debasu uzmanibas centra.4 Transnacionalajiem
uzpémumiem pieskirtas privilégijas ir Javusas tiem iemantot gruti aptveramu
ekonomisko un politisko ietekmi.5> Atseviski transnacionalie uznémumi ir
ekonomiski turigaki neka liela dala valstu,6 citiem vardiem sakot, vairak neka

1 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie. UNHRC,
A/HRC/8/5, 7 April 2008, para. 2.

2 Globalization and its Impact on the Full Enjoyment of All Human Rights. UN General
Assembly (turpmak - UNGA), UN Doc. A/RES/60/152, 16 December 2005, para. 10;
McCorquodale R., Fairbrother R. Globalisation and Human Rights. Human Rights Quarterly,
Vol. 21, No. 3, 1999, pp. 735-766; Sjolander C. T. The Rhetoric of Globalization: What’s in
a Wor(l)d? International Journal, Vol. 51, No. 4, 1996, pp. 603-616.

3 Jetto-Gillies G. The Role of Transnational Corporations in the Globalisation Process. In: The Hand-
book of Globalisation. 3rd ed. Cheltenham, UK: Edward Elgar Publishing, 2019, pp. 155-164.

4 Elaboration of an International Legally Binding Instrument on Transnational Corporations
and other Business Enterprises with respect to Human Rights. UN Human Rights Council
(turpmak - UNHRC), UN Doc. A/HRC/26/9, 14 July 2014.; Eiropas Cilvektiesibu tiesas
2023. gada 14. februara spriedums lieta 21884/18, Halet v. Luxembourg, 192. §.

5 Gill S, Cutler A. C. (eds.). New Constitutionalism and World Order. Cambridge: Cambridge
University Press, 2014; Muchlinski P. Multinational Enterprises and the Law. 2nd ed. New
York: Oxford University Press, 2007; Green D. Transnational Corporations as Drivers and
Targets of Change: How Change Happens. Oxford: [s. n.], 2016.

6 Anderson S., Cavanagh J. Top 200: The Rise of Global Corporate Power. Institute for
Policy Studies, 4 December 2000. Pieejams: www.ips-dc.org/reports/top200.htm [aplikots
2025. gada 17. februari].


http://www.ips-dc.org/reports/top200.htm

puse no pasaules lielakajam ekonomikas vienibam ir tiesi §ie milzu uznémumi,
nevis suverénas valstis,” turklat o uznémumu tie$a paklautiba ir milzigs skaits
individu. Pieméram, ASV transnacionilais mazumtirdzniecibas uznémums
Walmart nodarbina vairak neka 2,1 miljonu darbinieku jeb vairak cilvéku
neka ir Latvijas iedzivotaju.8 Tadél lidz ar transnacionalo uznémumu ietekmi
ir augusi ari to loma cilvéktiesibu realizé$ana.d

Joprojam pastav diskusija par to, vai transnacionalie uznémumi cilvéktiesibu
joma kopuma nodara vairak labu vai Jaunu,10 ta¢u ir skaidrs, ka §o uznémumu
milzu ietekme palielina to potencialu gan pozitivi, gan negativi ietekmét cil-
véktiesibu istenosanu.l! Proti, daudzos gadijumos uznémumu tirdzniecibas un
investiciju aktivitates var veicinat kapitala, tehnologiju, cilvékresursu un dabas
resursu efektivu izmanto$anu, tadéjadi pozitivi ietekméjot sabiedribas labkla-
jibu un cilvéktiesibu, it seviski socialo un ekonomisko tiesibu, isteno$anu.12
Pieméram, $ie uznémumi rada darba vietas, tadéjadi veicinot tiesibas uz darbu,
ka ari saviem darbiniekiem var brivpratigi nodrosinat noteiktus ekonomiskos
un socialos labumus, teiksim, nepiecie$amos medikamentus HIV pozitiviem

7 69 of the Richest 100 Entities on the Planet Are Corporations, not Governments, Figures
Show. Global Justice Now, 17 October 2018. Pieejams: https://www.globaljustice.org.uk/
news/69-richest-100-entities-planet-are-corporations-not-governments-figures-show/
[aplukots 2025. gada 17. februari].

8 How many people work at Walmart? Walmart. Pieejams: https://corporate.walmart.com/
askwalmart/how-many-people-work-at-walmart [aplakots 2025. gada 17. februari]; salidzinat
to ar Latvijas iedzivotaju skaitu: sk. Oficialas statistikas portals. Iedzivotaju skaits un ta
izmainas. Pieejams: https://stat.gov.lv/lv/statistikas-temas/iedzivotaji/iedzivotaju-skaits/247-
iedzivotaju-skaits-un-ta-izmainas [aplikots 2025. gada 17. februari].

9 Baumann-Pauly D., Nolan J. (eds.). Business and Human Rights: From Principles to Practice.
London, New York: Routledge, 2016, p. 1.

10 Sk. informétu un uz datiem balstitu diskusiju starp vairakiem autoriem par transnacionalo

uznémumu pozitivo un negativo ietekmi uz cilvéktiesibu istenosanu: Meyer W. H. Human

Rights and MNCs: Theory versus Quantitative Analysis. Human Rights Quarterly, Vol. 18,

No. 2, 1996, pp. 368-397 (apgalvots, ka transnacionalo uznémumu kopéja ietekme ir pozitiva);

Smith J., Bolyard M., Ippolito A. Human Rights and the Global Economy: A Response to Meyer.

Human Rights Quarterly, Vol. 21, No. 1, 1999, pp. 207-219; Meyer, W. H. Confirming, Infirming

and “Falsifying” Theories of Human Rights: Reflections on Smith, Bolyard and Ippolito

Through the Lens of Lakatos. Human Rights Quarterly, Vol. 21, No. 1, 1999, pp. 220-228.

Weissbrodt D., Kruger M. Human Rights Responsibilities of Businesses as Non-State Actors.

In: Alston Ph. (ed.). Non-State Actors and Human Rights. Oxford: Oxford University Press,

2005, pp. 315-350, here p. 317; Jagers N. The Legal Status of the Multinational Corporation

under International Law. In: Addo M. (ed.). Human Rights Standards and the Responsibility of

Transnational Corporations. The Hague: Kluwer Law International, 1999, pp. 259-270, here p. 260 f.

Globalisation and its Impact on the Full Enjoyment of All Human Rights. UNGA, UN

Doc. A/RES/65/216, 6 April 2011, para. 10; sk. ari piemérus, kur uznémumi aktivi aizstav

starptautiskas tiesibas, tostarp cilvéktiesibas, un ar savu ricibu panak $o tiesibu efektivu

izmanto$anu: Butler J. The Corporate Keepers of International Law. American Journal of

International Law, Vol. 114, No. 2, 2020, pp. 189-220.

—
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darbiniekiem jaunattistibas valstis vai izglitibu jaunakiem darbiniekiem. To
inovacijas var radit jaunus produktus, pieméram, zales un tehnologijas, kas
atvieglo tiesibu uz veselibu un tiesibu uz izglitibu istenosanu. Tacu tie vienlaikus
spéj radit batisku kaitéjumu videil? un cilvéktiesibu ievérosanai.l4

Viens no skalakajiem piemériem par transnacionalo uzpémumu radito
postu un mégindjumiem izvairities no jebkadas atbildibas attieciba uz cil-
vektiesibu parkapumiem ir Bhopalas (Bhopal) tragédija Indija, kur kimisko
vielu uznémuma Union Carbide nolaidibas dé] no pesticidu rapnicas noplada
35 tonnas toksisku gazu, laupot dzivibu vairak neka 7000 iedzivotaju un daudz
vairak cilvéku ievainojot.15 Cits liela méroga vides un sociala kaitéjuma pie-
mérs ir Nigéras delta Nigérija - Apvienoto Naciju Organizacijas (ANO) Vides
programmas (UN Environment Programme) zinojuma ir apstiprinats, ka $i delta
ir piesarnota ta, ka péc naftas uznémuma Shell vairak neka 50 gadus ilgusam
naftas operacijam neatbilst jebkadiem vides standartiem.16 Zinojums apstiprina
vietéjo iedzivotaju apgalvojumus, ka tiek parkaptas vinu tiesibas uz tideni, par-
tiku, veselibu, labveéligu vidi un tiesibas saglabat savu tradicionalo dzivesveidu.

Vél viena izteikta probléma ir darba apstakli transnacionalo uznémumu
piegades kédeés, ko raksturo bédigi slavena Rana Plaza katastrofa Bangladesa,
kur, sagriistot riipnicai, gaja boja vairak neka 1100 stradnieku, galvenokart sie-
vietes, kuras izgatavoja popularu zimolu apgérbus Rietumvalstu patérétajiem.!”

13 Climate Change and Poverty Report of the Special Rapporteur on Extreme Poverty and
Human Rights. UNHRC, A/HRC/41/39, 17 July 2019, paras. 33-36.

14 The Relationship between the Enjoyment of Human Rights, in Particular, International
Labour and Trade Union Rights, and the Working Methods and Activities of Transnational
Corporations. UN Secretary-General. ECOSOC, E/CN.4/Sub.2/1995/11, 1995; Report
of the Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and other Business Enterprises. Corporations and Human Rights:
a Survey of the Scope and Patterns of Alleged Corporate-Related Human Rights Abuse. UN
Special Representative of the Secretary-General, A/HRC/8/5/Add.2, 23 May 2008; Stephens
B. The Amorality of Profit: Transnational Corporations and Human Rights. Berkeley Journal
of International Law, Vol. 20:45, No. 1, 2002, pp. 45-90; Bravo K. E., Martin J., Ho T. V. (eds.).
When Business Harms Human Rights: Affected Communities that Are Dying to Be Heard.
[S. L]: Anthem Press, 2020.

15 Amnesty International. Clouds of Injustice: Bhopal Disaster 20 Years On. London: Amnesty
International Publications, 2004.

16 Environmental Assessment of Ogoniland: Site Factsheets, Executive Summary and Full
Report. United Nations Environment Programme, 1 August 2011. Pieejams: https://www.
unep.org/resources/assessment/environmental-assessment-ogoniland-site-factsheets-
executive-summary-and-full [aplukots 2025. gada 17. februari].

17 Amnesty International. The State of the World’s Human Rights. Amnesty International,
2014/2015, p. 73. Pieejams: https://www.amnesty.org/en/pol10-0001-2015-en-2/
[aplakots 2025. gada 17. februari]; ILO. The Rana Plaza Accident and its aftermath.
International Labour Organization (turpmak - ILO). Pieejams: https://www.ilo.org/
global/topics/geip/ WCMS_614394/lang--en/index.htm#:~:text=Since%20the%20Rana%
20Plaza%20disaster,and%2027%20lost%20their%20lives [aplakots 2025. gada 17. februari].
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Visbeidzot atseviskos gadijumos, ka noradijis ANO generalsekretars, “uzné-
mumi izmanto, uztur un pat ir uzsakusi brunotus konfliktus, lai izlaupitu desta-
bilizétas valstis un klatu bagataki, radot postosas sekas civiliedzivotajiem™18.

Minétie piemeri ir vien nieciga dala no korporativo cilvéktiesibu parka-
pumu gadijjumiem, kas regulari tiek dokumentéti Business and Human Rights
Resource Center!d timekla vietné. Tacu $ie pieméri ir izpelnijusies starptautiskas
sabiedribas uzmanibu ne tikai neaprakstamo ciesanu dél, kuras tie ir radijusi
parkapumu upuriem, bet ar ar kliedzo$a transnacionalo uznémumu atbildibas
trikuma dél, jo Sie uznémumi lielakoties paliek nesoditi.20

Viens no $ada korporativas atbildibas tratkuma iemesliem ir transnacionalo
uznémumu sarezgita korporativa struktira, kas lauj tiem viegli nodalit atbildibu.
Proti, ANO Ekonomisko, socialo un kultiras tiesibu komiteja, izsakoties par
uznémeéjdarbiba pielautajiem cilvéktiesibu parkapumiem, ir atzinusi: “Nemot
véra to, ka korporativas grupas ir organizétas, uznémumi parasti izvairas no
atbildibas, slépjoties aiz ta saukta korporativa plivura, jo matesuzpémums cen-
$as izvairities no atbildibas par meitasuznémuma darbibam pat tad, ja tas batu
varéjis ietekmét ta ricibu.”2! Sadi uznémumi ari salidzinosi viegli var “parlékt no
vienas jurisdikcijas uz otru”22, tadéjadi izvairoties no darbibas ierobeZojumiem.
Profesore un jomas eksperte Beta Stivensa (Beth Stephens) norada, ka transna-
cionalie uznémumi “jau sen ir paraugusi tas juridiskas struktaras, kuras tos

18 Report of the Secretary-General to the Security Council on the Protection of Civilians in
Armed Conflict. UN Security Council, $/2002/1300, 26 November 2002, para. 58.
19 Business and Human Rights Resource Center ir neatkariga, starptautiska bezpelnas
organizacija, kas sadarbojas ar Amnesty International un vado$ajam akadémiskajam iestadém.
Tas tie$saistes bibliotéka dokumenté vairak neka 4500 uzpémumu darbibu visa pasaulé,
liela meéra pateicoties $is organizacijas regionalajam pétnieku tiklam. Organizacijas mérkis
ir veicinat lielaku izpratni un jégpilnu diskusiju par svarigiem jautajumiem, kas saistiti ar
uznéméjdarbibu un cilvéktiesibam. Sis organizacijas timekla vietné izvietota informacija
nereti izmantota ANO dokumentos, ka ari prestizos akadémiskajos zurnalos. Sk.: Business
and Human Rights Resource Center timekla vietni https://www.business-humanrights.org/en/
Deva S. Regulating Corporate Human Rights Violations: Humanizing Business. London,
New York: Routledge, 2012; Sepinwall A. J. Guilty by Proxy: Expanding the Boundaries of
Responsibility in the Face of Corporate Crime. Hastings Law Journal, Vol. 63, No. 2, 2012,
pp. 411-454; De Jonge A. Transnational Corporations and International Law: Bringing TNCs
out of the Accountability Vacuum. Critical Perspectives on International Business, Vol. 7,
No. 1, 2011, pp. 66-89.
General Comment No. 24 (2017) on State Obligations under the International Covenant on
Economic, Social and Cultural Rights in the Context of Business Activities. UN Committee
on Economic, Social and Cultural Rights, E/C.12/GC/24, 10 August 2017, para. 42.
Report on the First Session of the Open-Ended Intergovernmental Working Group on
Transnational Corporations and Other Business Enterprises with Respect to Human Rights,
with the Mandate of Elaborating an International Legally Binding Instrument. UNHRC,
A/HRC/31/50, 5 February 2016, para. 50.
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regulé, sasniedzot tadu transnacionalitates un ekonomiskas varas limeni, kas
parsniedz iek$zemes tiesibu aktu spé&ju uzspiest cilvéktiesibu pamatnormas”23.

Bijuais ANO generalsekretara Ipasais parstavis cilvéktiesibu un transnacio-
nalo un citu uznémumu jautajumos DZzons Ragijs (John Ruggie) ir precizi identi-
ficéjis parvaldibas robus (governance gaps) ka uznéméjdarbibas un cilvéktiesibu
jomas pamatproblému.24 Proti, globalizacijas rezultata ir izveidojusies plaisa starp
transnacionalo uznémumu darbibu un ietekmi un sabiedribas spéju parvaldit ar
$im darbibam saistitas negativas sekas. Reguléjums, kas veicina globala tirgus
paplasinasanos, pédéjos gados ir kluvis stingraks un ievieSamaks, savukart regu-
1&jums, kas vérsts uz to, lai veicinatu vienlidz pamatotus socialos mérkus, piemé-
ram, nabadzibas mazinadanu, darba standartus, cilvéktiesibas vai vides kvalitati,
atpaliek un daZzos gadijumos faktiski ir kluvis pat vajaks.25 Sava zina uznéméj-
darbiba ir tikusi globalizéta, bet tiesiskums — vél ne. Sie parvaldibas robi nodro-
$ina labveéligu vidi uznémumu nelikumigam darbibam, nenodro$inot adekvatas
sankcijas vai atlidzinajumu cietusajiem. Tas, ka sa§aurinat un eventuali noveérst
§is nepilnibas, ir uznémeéjdarbibas un cilvéktiesibu jomas pamatuzdevums.

Dz. Ragijs arl secinajis, ka pasi smagakie cilvéktiesibu parkapumi ir
vérojami “vajas parvaldibas zonas” jeb valstis ar zemu tiesiskuma limeni un
konfliktu zonas.26 Lai gan Dz. Ragijs sekmigi ir identificéjis galveno problém-
jautajumu un teritorijas, kuras $i probléma ir seviski aktuala, to pasu $obrid
nevar teikt par vina piedavato problémas risinajumu ANO Uznéméjdarbibas
un cilvéktiesibu pamatprincipu (UN Guiding Principles on Business and Human
Rights — turpmak ar1 UNGP) veida. Darba citstarp tiek aplitkota UNGP izstrades
vésture un saturs, tacu japiebilst, ka tas ir juridiski nesaistoss instruments, kas
potenciali sekmé turpmako diskusiju, tomér pats par sevi neatrisina ar transna-
cionalo uznémumu darbibu saistitos izaicinajumus cilvéktiesibu joma. To vélak
sava pédéja zinojuma ANO Cilvéktiesibu padomei atzina ari pats Dz. Ragijs,
noradot, ka UNGP raditais tiesiskais ietvars ir tikai “sakuma beigas” (end of
the beginning).27

23 Stephens B. The Amorality of Profit: Transnational Corporations and Human Rights. Berkeley
Journal of International Law, Vol. 20:45, No. 1, 2002, pp. 45-90, here p. 54.

24 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie. UNHRC,
A/HRC/8/5, 7 April 2008, para. 3; sk. arl: Simons P., Maclin A. The Governance Gap: Extractive
Industries, Human Rights, and the Home State Advantage. London, New York: Routledge, 2014.

25 Ruggie J. The Theory and Practice of Learning Networks: CSR and the Global Compact.
Journal of Corporate Citizenship, No. 5, 2002, pp. 27-35, here p. 30.

26 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie. UNHRC,
A/HRC/8/5, 7 April 2008, paras. 47-49.

27 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises, John Ruggie. Guiding
Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework. UNHRC, A/HRC/17/31, 21 March 2011, para. 13.



Kops briza, kad ANO Cilvéktiesibu padome vienbalsigi atbalstija UNGP
pienemsanu,28 ir pagajusi vairak neka 10 gadi, tacu $aja laika jeprieks minétas
parvaldibas nepilnibas nepavisam nav mazinajusas. Gluzi pretéji - ANO Darba
grupa cilvéktiesibu un transnacionalo uznpémumu un citu biznesa veidojumu
jautajumos (Working Group on the issue of human rights and transnational
corporations and other business enterprise)?9 tas 2022. gada zinojuma secinajusi,
ka “parvaldibas robi, kas pielauj ar uznémeéjdarbibu saistitus cilvéktiesibu par-
kapumus dazadas nozarés un regionos un kas radija nepiecie§amibu izstradat
UNGP, ne tikai saglabajas, bet pédéjo 10 gadu laika kluvusi neatliekamaki”30,
tadéjadi “negativo seku novér$ana un atlidzinasana ir steidzama prioritate”s!.
Sie secinajumi vélreiz apstiprina $is problémas aktualitati.

Tiek uzskatits, ka jebkur$ jégpilns progress uznémeéjdarbibas un cilvéktie-
sibu joma ir atkarigs no ta, ka tiek $ketinatas reguléjuma trikuma problémas.32
Tadé] to iespéjamiem risinajumiem ir biitiska nozime ne tikai tiesibu doktrina,
bet ari praksé, kur tos citstarp gaida nenosakami daudz korporativo parkapumu
upuru.

Promocijas darba téma sniedz pienesumu teorijai, izgaismojot visnotal
sarezgito dinamiku starp transnacionalajiem uznpémumiem, cilvéktiesibam un
normativo reguléjumu, ka ari analizéjot lidz §im nepietiekami pétitos valsts
pienakumus uznéméjdarbibas un cilvéktiesibu joma, to realizé$anas izaicinaju-
mus un $o izaicindjumu parvarésanas iespéjas. Lai gan autors promocijas darba
analizé un plasi izmanto $obrid aktualos pétijumus par promocijas darba tému,
tie lielakoties ir saistiti ar kadu visai Sauru promocijas darba témas aspektu un
nav vérsti uz sistémisku un visaptvero$u valsts pienakumu analizi uznémeéjdar-
bibas un cilvéktiesibu joma.

Péc autora riciba eso$as informacijas $is promocijas darbs ir pirmais $ada
veida zinatniskais pétijums, kas analizé valsts pienakumus uznémeéjdarbibas
un cilvéktiesibu joma, visaptverosi izmantojot pilnu “ievérot, aizsargat, iste-
not” (respect, protect, fulfill) valsts pienakumu ietvaru, tostarp aplikojot valsts
uznémumu lomu, ka ari padzilinati izvérté $kérslus korporativo parkipumu
upuru piekluvei efektiviem tiesibu aizsardzibas lidzekliem gan transnacionalos
uznémumus uznemosajas valstis, gan to mitnes valstis.

28 17/4 Human rights and transnational corporations and other business enterprises. UNHRC,
A/HRC/RES/17/4, 6 July 2011, para. 1.

29 Izveidota ar ANO Cilvéktiesibu padomes rezoliciju. Sk.: Resolution 17/4: Human rights and
transnational corporations and other business enterprises. UNHRC, UN Doc. A/HRC/17/4,
6 July 2011, para. 6.

30 Tenth Anniversary of the Guiding Principles on Business and Human Rights: a Roadmap for
the Next Decade of Business and Human Rights — Raising the Ambition, Increasing the Pace.
Report of the Working Group on the issue of human rights and transnational corporations
and other business enterprises. UNHRC, A/HRC/50/40/Add.3, 8 June 2022, para. 7.

31 Tbid.

32 Ibid., para. 8.
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Turklat, analizéjot veidus, ka transnacionalie uznémumi ietekmé cilvék-
tiesibas, ka tie tiek reguléti un ka spéj izvairities no atbildibas par parkapu-
miem, tiek veicinata dzilaka izpratne par sistémiskam problémam, kas kavé
cilvéktiesibu aizsardzibu pret uznémeéjdarbibas rezultata veiktiem cilvéktiesibu
parkapumiem, un par to, ka $os $kérslus novérst. Promocijas darba téma lauj
ari kritiski izvértét jau piedavatos risindgjumus parvaldibas nepilnibu mazina-
$anai, $os risindgjumus pilnveidot un rast jaunus. Visbeidzot promocijas darbs
ir izmantojams akadémiskiem nolukiem, izglitojot ne tikai topo$os un esosos
tiesibu zinatnu studentus, bet ari biznesa vadibas studentus, kuri parskatama
nakotné darbosies uznéméjdarbibas un cilvéktiesibu jomas attistiba.

Promocijas darba gutajam teorétiskajam atzinam ir ari potencials radit
taustamus pozitivus rezultatus praksé. Identificéjot un ierosinot risinajumus,
kuri palidzétu novérst tiesiska reguléjuma nepilnibas, kas lauj transnaciona-
lajiem uzpémumiem izvairities no atbildibas, tiek veicinata tadu stratégiju
izstrade, kuras ir vérstas uz cilvéktiesibu aizsardzibu un uznémumu atbildibas
stiprinasanu cilvéktiesibu joma. Promocijas darba gutas atzinas bus noderigas
politikas veidotajiem, intere$u aizstavibas grupam un pat biznesa sektoram,
palidzot izveidot efektivakus mehanismus cilvéktiesibu parkapumu novérsanai
un atlidzinasanai. Autors cer, ka promocijas darbs veicinas tiesiska reguléjuma
izmainas, cilvéktiesibu standartiem atbilsto$u uznémeéjdarbibu un sabiedribas
informésanas kampanas, kuru meérkis ir stiprinat sociali atbildigu uznémeéjdar-
bibu un cienu pret korporativo cilvéktiesibu parkapumu upuriem.

Sis promocijas darbs ir pirmais $ada limena darbs uznéméjdarbibas un
cilvéktiesibu joma Latvija,33 attiecigi to var izmantot ka sakumpunktu pla-
$akam debatém un pétijumiem ari Latvijas sabiedriba par uznémeéjdarbibas
lomu cilvéktiesibu istenosana. Lai gan autors promocijas darba izstrades laika
iespéju robezas ir mérktiecigi rikojies, lai popularizétu $o tiesibu jomu,34

33 Ka izpémumu var minét atseviskus rakstus: Ziemele I. Privatpersonu un juridisko personu
veiktie cilvektiesibu parkapumi. Jurista Vards, 03.02.2015., Nr. 05 (857), 12.-21. Ipp.; Freimane
N., Inkusa K. Komercdarbiba un cilvéktiesibu ievérosana: savstarpgjo attiecibu jautajumi.
Jurista Vards, 25.08.2009., Nr. 34 (577), 11.-19. Ipp.

34 Papildus lekciju lasi$anai un zinojumiem konferencés par attiecigo tému, pétnieku tikla
organizé$anai un dialoga veido$anai ar atbildigajam valsts instittcijam konkrétaja joma
autors publicéjis ari zinatniskus rakstus - sk.: Birgelis M. Skérgli piekluvei tiesai Eiropas
Savieniba lietas par transnacionalo uznémumu pielautajiem cilvéktiesibu parkapumiem.
Latvijas Universitates 77. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU
Akadémiskais apgads, 2019, 343.-349. Ipp.; Birgelis M. Transnacionalo uznémumu ietekme
uz cilvektiesibam un centieni to regulét. Jurista Vards, 31.03.2020., Nr. 13 (1123), 28.-31. lpp.;
Birgelis M. Konvencijas par uznéméjdarbibu un cilvéktiesibam nepieciesamiba. Tiesibas
un tiesiska vide mainigos apstaklos. Latvijas Universitates 79. starptautiskas zinatniskas
konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2021, 97.-103. Ipp.; Birgelis M.
Towards Treaty on Business and Human Rights: Key Areas of Agreement. Electronic Scientific
Journal of Law Socrates, Vol. 23, No. 2, 2022, pp. 156-164. Pieejams: https://doi.org/10.25143/
s0cr.23.2022.2.156-164 [aplukots 2025. gada 17. februari].
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Latvija lidz $im nav notikus$as nozimigas publiskas diskusijas par $o tému
un lidz 2023. gada vidum latvie$u valoda3> pat nebija pieejami UNGP, kas ir
konkrétas jomas pamatdokuments. Tomér ir pamats uzskatit, ka §a promocijas
darba téma ari Latvijas konteksta pakapeniski giis pienacigu uzmanibu, tostarp
tapéc, ka Latvijas Republikas tiesibsargs 2023. gada aprili ir vérsies pie Ministru
prezidenta ar aicinajumu nekavéjoties izstradat un apstiprinat uznémeéjdarbibas
un cilvéktiesibu nacionalo ricibas planu, iesaistot plasaku sabiedribu $a plana
izstradé, veicinat izpratni par UNGP ietvertajam vértibam un principiem, ka
ari uznémeéjdarbibas un cilvéktiesibu jomas pétniecibu akadémiska limeni.36

Promocijas darba mérkis un uzdevumi

Lai risinatu iepriek$ aprakstito uznémeéjdarbibas un cilvéktiesibu jomas
pamatproblému, proti, novérstu pastavo$os parvaldibas traikumus un veici-
natu uzpémumu atbildibu par cilvéktiesibu parkapumiem, tiesibu zinatnieki ir
piedavajusi dazadus iespéjamos risinajumus. Pieméram, Deniss Arnolds (Denis
Arnold),37 Stivens Ratners (Steven Ratner),38 Nikolass Kariljo-Santarelli (Nicolds
Carrillo-Santarelli),3 Lopess Latorre (Lopez Latorre)40 un Andress Felipe (Andrés
Felipe)4! piedava noteikt uznémumiem tie§us pienakumus cilvéktiesibu joma, ka
ari sniedz apsvérumus, kadél jau $obrid batu pamats tadus atzit pasreizéja tie-
siska reguléjuma ietvara. Savukart Surja Deva (Surya Deva)42 un Deivids Bil¢ics

35 Uznéméjdarbibas un cilvéktiesibu pamatprincipi. Valsts valodas centrs. Pieejams: https://www.
vve.gov.lv/lv/starptautiskie-tiesibu-akti/uznemejdarbibas-un-cilvektiesibu-pamatprincipi
[aplukots 2025. gada 17. februari].

36 LR tiesibsarga 2023. gada 5. aprila véstule (Nr. 1-5/98) Ministru prezidentam (nostits
zina$anai ari Saeimas Cilvéktiesibu un sabiedrisko lietu komisijai un Arlietu ministrijai) “Par
uznéméjdarbibas un cilvéktiesibu nacionalo ricibas planu”. Pieejams: https://www.tiesibsargs.
lv/wp-content/uploads/2023/04/par-uznemejdarbibas-un-cilvektiesibu-nacionalo-planu.pdf
[aplakots 2025. gada 17. februari].

37 Arnold D. G. Corporations and Human Rights Obligations. Business and Human Rights
Journal, Vol. 1, No. 2, 2016, pp. 255-275.

38 Ratner S. Corporations and Human Rights: A Theory of Legal Responsibility. Yale Law
Journal, Vol. 111, No. 3, 2001, pp. 443-545.

39 Carrillo-Santarelli N. A Defence of Direct International Human Rights Obligations of (All)
Corporations. In: The Future of Business and Human Rights: Theoretical and Practical
Considerations for a UN Treaty. Ed by J. L. Cernic and N. Carrillo-Santarelli. [S. L]:
Intersentia, 2018, pp. 33-62.

40 Latorre L., Felipe A. In Defence of Direct Obligations for Businesses Under International
Human Rights Law. Business and Human Rights Journal, Vol. 5, No. 1, 2020, pp. 56-83.

41 Tbid.

42 Deva S. Business and Human Rights: Time to Move Beyond the “Present”? In: Rodriguez-
Garavito C. (ed.). Business and Human Rights: Beyond the End of the Beginning. Cambridge:
Cambridge University Press, 2017, pp. 62-75.
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(David Bilchitz)*3 aicina pienemt juridiski saistosu starptautisko ligumu cilvék-
tiesibu joma, kas regulétu uznémeéjdarbibas un cilvéktiesibu jomu. Ludovika
Kjusi Kirzi (Ludovica Chiussi Curzi)44 iesaka plasak interpretét starptautiskajas
tiesibas atzitos visparéjos principus, lai sauktu uznémumus pie atbildibas.

Katram no $iem piedavajumiem ir savas stipras un vajas puses, un dazi no
tiem $aja darba aplikoti sikak. Galu gala japiekrit, ka uzpémumu raditajiem
izaicinajumiem attieciba uz cilvéktiesibu ievérosanu nav viena vienkarsa risina-
juma jeb, izsakoties DZ. Ragija vardiem, “neviena sudraba lode nevar atrisinat
uznémeéjdarbibas un cilvéktiesibu izaicinajumu™5. Tomér janorada, ka viens
potencialais risinajums — adekvata jau esoso valsts pienakumu isteno$ana cilvéek-
tiesibu joma - ir lidz §im teorija un praksé nepietiekami izprasts un izmantots
mehanisms uznémeéjdarbibas un cilvéktiesibu jomas pilnveidei.46

ANO Darba grupa cilvéktiesibu un transnacionalo uzpémumu un citu
biznesa veidojumu jautajumos secinajusi, ka butiskakais skérslis parvaldibas
nepilnibu mazinasanai ir valstu iniciativas trikums, jo tas adekvati neisteno tos
pienakumus, kuri jau izriet no starptautiskajam saistibam cilvéktiesibu joma.47
Ari pilsoniskas sabiedribas organizacijas ir paudusas viedokli, ka valsts piena-
kumu izpilde atbilsto$i UNGP noteiktajam “joprojam ir neizmantota iespéja™s.
Tadeél autors ir izvélgjies izskiro$u nozimi pieskirt tiesi valsts pienakumiem
uznémeéjdarbibas un cilvéktiesibu joma un izvérst $o zinatniskas darbibas

43 Bilchitz D. The Necessity for a Business and Human Rights Treaty. Business and Human
Rights Journal, Vol. 1, Issue 2, 2016, pp. 203-227.

44 Chiussi Curzi L. General Principles for Business and Human Rights in International Law.
Leiden: Brill | Nijhoff, 2020.

45 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie — Business
and Human Rights: Mapping International Standards of Responsibility and Accountability
for Corporate Acts. UNHRC, A/HRC/4/035, 9 February 2007, para. 88.

46 Palombo D. Business and Human Rights: The Obligations of the European Homes
States. Oxford, UK: Hart Publishing, 2019; Kyriakakis J. Corporations, Accountability
and International Criminal Law. Cheltenham, UK: Edward Elgar Publishing, 2021, p. 15;
Joseph S. An Overview of the Human Rights Accountability of Multinational Enterprises.
In: Kamminga M. T., Zia-Zarifi S. (eds.). Liability of Multinational Corporations under
International Law. The Hague: Kluwer Law, 2000, pp. 75-93, here p. 78; Report of the Special
Representative of the Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises. John Ruggie — Business and Human Rights:
Mapping International Standards of Responsibility and Accountability for Corporate Acts.
UNHRC, A/HRC/4/035, 9 February 2007, paras. 17, 86.

47 Working Group on the Issue of Human Rights and Transnational Corporations and other
Business Enterprises. UNGA, A/73/163, 16 July 2018, para. 31.

48 International Organisation of Employers. Business at OECD, Business Europe. Input for
the Roadmap for the next decade — Building blocks for realizing UNGPs implementation
toward 2030. International Organisation of Employers. Pieejams: https://www.ioe-
emp.org/index.php?eID=dumpFile&t=f&f=156069&token=169f89f152f75158958a2ad
367006e9bbf796aa8 [apliukots 2025. gada 17. februari].

13


https://www.ioe-emp.org/index.php?eID=dumpFile&t=f&f=156069&token=169f89f152f75158958a2ad367006e9bbf796aa8
https://www.ioe-emp.org/index.php?eID=dumpFile&t=f&f=156069&token=169f89f152f75158958a2ad367006e9bbf796aa8
https://www.ioe-emp.org/index.php?eID=dumpFile&t=f&f=156069&token=169f89f152f75158958a2ad367006e9bbf796aa8

virzienu, jo potenciali jau esosa tiesiska reguléjuma ietvaros valsts vistie$ak
un visefektivak var veicinat parvaldibas trakumu novér$anu un korporativo
parkapumu upuru aizsardzibu.

Lidz ar to promocijas darba mérkis ir atklat un izpétit valsts pienakumus
uznpéméjdarbibas un cilvéktiesibu joma, ievérojot jau eso$os un potencialos izai-
cinajumus cilvéktiesibu aizsardzibai pret transnacionalo uznémumu veiktajiem
parkapumiem un nosakot efektivako veidu $o izaicindjumu parvarésana.

Promocijas darba mérka sasnieg$anai ir izvirziti $adi uzdevumi:

1. Izpétit un analizét, kada veida transnacionalie uznémumi var ietekmét
cilvéktiesibas, it ipadi negativa veida, kas ir tas personu grupas, kuras
visbiezak skar $ada ietekme, un ka uznémumi iesaistas cilvéktiesibu
parkapumos.

2. Identificét un analizét raksturigakos $kérs§lus korporativo cilvéktiesibu
parkapumu upuru aizskarto tiesibu aizsardzibai, tostarp apzinot tipis-
kakos praktiskos un juridiskos izaicinajumus vietas, kur $ada veida
tiesibu aizsardziba visbiezak ir istenota.

3. Apzinat butiskakos starptautiskos tiesibu instrumentus, kuru meérkis ir
noveérst transnacionalo uzpémumu negativo ietekmi uz cilvéktiesibam,
un analizét $o instrumentu spéju efektivi aizsargat personu tiesibas pret
transnacionalo uznémumu negativo ietekmi.

4. Izpétit transnacionalo uzpémumu statusu starptautiskajas tiesibas
un analizét, vai starptautiskais cilvéktiesibu ietvars Sobrid jau paredz
tieSus juridiski saisto$us pienakumus transnacionalajiem uznémumiem,
un, ja neparedz, tad noskaidrot, vai $adu pienakumu noteik$ana batu
iespéjama un vélama.

5. Apzinat valsts pienakumus cilvéktiesibu joma un analizét, ka $ie pie-
nakumi izpauzas uznémeéjdarbibas un cilvektiesibu konteksta.

Promocijas darba mérka sasnieg$anai izvirzitie uzdevumi secigi papildina
cits citu lidz pédéja uzdevuma Istenosanai un promocijas mérka sasniegsanai,
kas vispilnigak izpauzas promocijas darba piektaja nodala, kuras pamata ir atzi-
nas, kas gitas, izpildot izvirzitos uzdevumus. Lai gan promocijas darba meérki
vistie$ak atspogulo promocijas darba piekta nodala, kura analizéti valsts pie-
nakumi uznéméjdarbibas un cilvéktiesibu joma, autors uzskata, ka $aja nodala
paustie secindjumi nav skatimi atrauti no citaim promocijas darba nodalam. Sa
darba piektaja nodala ietvertas analizes un secinajumu kvalitati nodrosina tiesi
promocijas mérka sasniegSanai izvirzitie uzdevumi un tiem atbilstosi izvéléta
promocijas darba struktira.

Promocijas darba struktira

Promocijas darbs sastav no piecam nodalam ar apak$nodalam, ievada,
kopsavilkuma, anotacijam un literatiras saraksta. Katras nodalas ievaddala
izcelti taja aplukotie problémjautajumi, tai seko iztirzajums, savukart nodalas
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beigas izteikti secinajumi, kas veido pamatu promocijas darba kopsavilkuma
apkopotajiem secindgjumiem un priekslikumiem.

Promocijas darba ievada izklastits pétamas problémas raksturojums, tas
aktualitate gan Latvija, gan starptautiski, temata nozimiba teorija un prakseé,
promocijas darba mérkis, uzdevumi un struktara, ka ari darba izmantotas
metodes un bibliografiskais raksturojums. Ievada ieklauts ari promocijas darba
butisko terminu “nevalstiskais dalibnieks” (non-state actor) un “transnacionalais
uzpémums” skaidrojums. Péc tam seko piecas promocijas darba nodalas ar
apaks$nodalam.

Pirmaja nodala pétita uznémumu ietekme uz cilvéktiesibam. Nodala sastav
no divam apaks$nodalam: pirmaja aplikots, ka uznémumi ietekmé personu
tiesibu isteno$anu, tostarp tas, kuras personu grupas $i ietekme skar visbiezak,
savukart otraja apak$nodala iztirzata uznémumu iesaiste cilvéktiesibu parkapu-
mos gan tie$a, gan netie$a veida. Uznémumu iesaiste cilvéktiesibu parkapumos
netiesa veida aplikota, sikak nodalot aktivas un pasivas lidzdalibas veidus.

Otraja nodala autors analizé pasreizéjos $kérslus, kas nelauj korporativo
parkapumu upuriem pieklat efektiviem tiesibu aizsardzibas lidzekliem. Nodala
iedalita divas apak$nodalas - pirmaja aplukoti $kérsli, kuri cietu$ajiem rodas
transnacionala uznpémuma uznemosaja valsti jeb valsti, kur parkapums noti-
cis, savukart otraja apak$nodala raksturoti skérsli cietusajiem transnacionala
uzpémuma mitnes valstl. Pirmaja apak$nodala padzilinati pétiti ari $keérsli, kas
izriet no ieguldijumu aizsardzibas ligumu noteikumiem un korporativo tiesibu
principiem, kuri ierobezo transnacionalo uznémumu atbildibu uz korporativo
parkapumu upuru rékina. Savukart otraja apaksnodala ipasa uzmaniba pievérsta
$keérsliem divos konkrétos regionos — Amerikas Savienotajas Valstis (ASV) un
Eiropas Savienibas (ES) dalibvalstis. ASV primarie $kérsli ir juridiska rakstura,
kurus Ipasi veicinajusi nesenie ASV Augstakas tiesas spriedumi. Vienlaikus ES
dalibvalstis papildus praktiskiem un procesualiem $kérsliem cietusajiem jaré-
kinas ar izaicinajumiem, ko rada ES tiesu jurisdikcija un tajas piemérojamas
tiesibas.

Tresaja nodala aplikoti visi butiskakie instrumenti, kas vérsti uz transna-
cionalo uznémumu darbibas regulésanu cilvéktiesibu joma, ka ari analizéta $o
instrumentu spéja aizsargat personas pret uznémumu veiktiem cilvéktiesibu
parkapumiem.

Ceturtaja nodala pétits transnacionalo uzpémumu statuss starptautiskajas
tiesibas un tas, vai tiem $obrid pastav tiesi juridiski saisto$i pienakumi starptau-
tisko cilvéktiesibu sistéma. Analizéta ari problematika saistiba ar transnacionalo
uzpémumu tiesajiem pienakumiem cilvéktiesibu joma.

Savukart promocijas darba izklasta pédéja - piektaja — nodala padzili-
nati analizéti valsts pienakumi uznémeéjdarbibas un cilvéktiesibu konteksta,
izmantojot valstu piendkumu tipologiju ievérot, aizsargat, istenot. Nodala
iedalita Cetras apak$nodalas, un katram valsts pienakuma veidam paredzéta
sava apaksnodala, ka ari viena apaksnodala atvéléta, lai aplikotu $o pienakumu
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izpausmes arpus valsts robezam. Saja nodala ipasa uzmaniba pievérsta valsts
pienakumiem saistiba ar valsts uznémumiem, ka ari tada reguléjuma nepiecie-
$amibai, kas noteiktu pienakumu uzpémumiem parliecinaties par to darbibu
atbilstibu cilvéktiesibu standartiem.

Promocijas darba secinajumi veidoti, pamatojoties uz gatajam atzinam $a
darba nodalas.

Promocijas darba izstradé izmantotas pétisanas metodes
un to pielietojums, bibliografijas raksturojums

Pastav dazadas metodes, ka izprast un analizét cilvéktiesibu jautajumus.49
Vienlaikus nav vienas “sudraba lodes” jeb vienigas pareizas metodes, kas butu
jaizmanto pétnieciba cilvéktiesibu joma.50 Lidz ar to autors promocijas darba
izstradé izmanto vairakas plasi atzitas zinatniskas pétniecibas metodes, tostarp
tadas, kas plasak skaidrotas Latvijas autoru darbos.

Lai izpilditu promocijas darba uzdevumus un sasniegtu promocijas darba
meérki, autors izmanto 1) vésturisko metodi,5! aplikojot starptautiskas sabied-
ribas vairakkartéjos centienus regulét transnacionalo uznpémumu darbibu cil-
véktiesibu joma, ka ari transnacionalo uznémumu un to korporativo struktiru
izcelsmes pamatus; 2) interpretacijas metodes,52 skaidrojot tiesibu normas, kas
ietvertas nacionala, regionala un starptautiska limena tiesiskaja reguléjuma;
3) analitisko metodi,5? citstarp analizéjot juridiskos $kérslus, kuri korporativo
parkapumu upuriem liedz piekluvi efektivai vinu tiesibu aizsardzibai, ka ari
cilvéktiesibu ietvara pastavosos valsts un uznémumu pienakumus; 4) salidzino$o
metodi,>4 salidzinot tiesiska reguléjuma ipatnibas dazadas jurisdikcijas.

Lai atainotu vésturisko situaciju un izgaismotu pagatnes notikumu célo-
nsakaribas, autors ir atlasijis un analizéjis ANO un citu institiciju datubazés

49 Sk., piem.: Human Rights and Statistics: Getting the Record Straight. Ed. by Th. B. Jabine
and R. P. Claude. Philadelphia: University of Pennsylvania Press, 2016; Methods of Human
Rights Research. Ed. by E Coomans, E. Griinfeld and M. T. Kamminga. UK: Intersentia, 2009;
Research Methods in Human Rights. Ed. by L. McConnell and Rh. Smith. London: Routledge,
2018; Research Methods in Human Rights: A Handbook. Ed. by B. A. Andreassen, H.-O. Sano
and S. McInerney-Lankford. UK: Edward Elgar Publishing, 2017; Statistical Methods for
Human Rights. Ed. by J. Asher, D. Banks, F. J. Scheuren. New York: Springer, 2008.

50 Coomans A. P. M., Kamminga M. T., Griinfeld F. Methods of Human Rights Research:
A Primer. Human Rights Quarterly, Vol. 32, No. 1, 2010, pp. 179-186, here p. 185.

51 Osipova S. Ievads tiesibu sociologija. Riga: Tiesu namu agentura, 2010, 128. lpp.

52 Melkisis E. 8. solis - Iztulko$anas metodes. Gram.: Juridiskas metodes pamati. 11 soli tiesibu
normu pieméro$ana. Rakstu krajums Edgara Melkisa zinatniska redakcija. Riga: Latvijas
Universitate, 2003, 115.-125. Ipp.

53 Channels N. L. Social Science Methods in the Legal Process. New Jersey: Rowman &
Allanheld, 1985, p. 16.

54 Samuel G. An Introduction to Comparative Law Theory and Method. Oxford: Hart
Publishing, 2014, pp. 13-14.
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pieejamos dokumentus, kas sniedz ieskatu transnacionalo uznémumu regu-
l&juma izstrades procesa, tostarp galvenajos izaicindjumos un iespé&jamo risi-
najumu dazadiba. Papildus analizéti ari ievérojamako ekspertu vélak sniegtie
skaidrojumi par tiesiska reguléjuma izstrades procesu, kura $ie eksperti pasi
sniegusi butisku ieguldijumu (ka atbildigo darba grupu vaditaji, ipasie parstaviji/
zinotaji u. c.), tadéjadi laujot gut plasaku ieskatu neformalajas diskusijas un
tiesibpolitiskajos apsvérumos, kas ne vienmér paradas oficialajos dokumentos.

Secinajumi, kas izstradati, izmantojot vésturisko metodi, tika izmantoti ari
promocijas darba analizéto tiesibu normu satura noskaidro$ana, iztulkojot jeb
interpretéjot tiesibu normas. Lai analizétu tiesibu normu un noskaidrotu tas
jégu, péc bitibas javérté tiesibu normas patiesais saturs, tostarp apzinot tas
tap$anas vésturisko kontekstu un identificéjot mérki, kura sasnieg$anai konkréta
tiesibu norma ir paredzéta. Sim mérkim autors ir izmantojis tiesibu normu
interpretacijas metodes — ne tikai gramatisko (filologisko), bet ari vésturisko, sis-
témisko un teleologisko, lai pilnvértigi atklatu tiesibu normu saturu un tadéjadi
spétu analizét gan tiesibu normu un to trakuma raditos $kérslus korporativo
parkapumu upuru tiesibu Isteno$ana, gan valstu un uznémumu pienakumu
apjomu. Tiesibu normu interpretacijas metozu efektivai lieto§anai izmantoti
dazadi tiesibu avoti - normativo aktu izstrades materiali, tiesu judikatiira un
tiesibu doktrina.

Mijiedarbojoties ar ieprieks minétajam pétisanas metodém, autors izmanto-
jis ari analitisko metodi, lai identificétu praksé aktualas problémas, kas primari
ir nozimigas korporativo cilvéktiesibu parkapumu upuriem, un lai meklétu
iespéjamos risinajumus, tostarp precizéjot valstim pastavoso pienakumu apjomu
uznéméjdarbibas un cilvéktiesibu joma. Problémjautajumu identificé$anai
primari tiek izmantota pilsoniskas sabiedribas organizaciju un starptautisko
organizaciju pétijumi un zinojumi, ka arl tiesu nolémumi jautajumos, kas
saistiti ar uznémeéjdarbibas negativo ietekmi uz cilvéktiesibam un korporativo
cilvéktiesibu parkapumu upuru tiesibu aizsardzibu.

Salidzino$a metode darba izmantota, lai labak izprastu pétama jautajuma
problematiku un sniegtu efektivakus problému risinajumus, aplikojot gan to,
ka $adas problémas risinatas atseviskas jurisdikcijas un tiesu nolémos, gan to,
kadi risinajumi rasti lidzigiem izaicinajumiem. Piemérojot ar vésturisko metodi
gitos secinajumus, salidzino$a metode lauj izvirzit piepémumus par to, kada
$obrid varétu but reakcija, un par to, kadi varétu bt konkrétie risinajumi,
pieméram, par centieniem noteikt tie$us pienakumus uznémumiem attieciba
uz cilvéktiesibu jomu.

Kopuma promocijas darbam ir starpdisciplinara ievirze, jo mérku sasnieg-
$anai izmantotas atzinas gan no dazadam tiesibu jomam (starptautiskajam tie-
sibam, investiciju tiesibam, civiltiesibam, kriminaltiesibam un komerctiesibam),
gan biznesa étikas, menedzmenta, ekonomikas un citam jomam. Promocijas
darbs ietver precizu, bet ne izsmelo$u informaciju. Vienlaikus, autora ieskata,
ta ir pietiekama, lai izstradatu promocijas darba secindgjumus.
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Izmantotie avoti ir atlasiti atbilsto$i promocijas darba mérkim un uzdevu-
miem. Nemot véra promocijas darba tému, pétijuma galvenokart izmantoti avoti
anglu valoda, tacu atsevigki avoti ir arl spanu un latvie$u valoda. Arvalstu litera-
taras mekléjumi veikti Oksfordas Universitates Juridiskaja bibliotéka (Bodleian
Law Library), Humbolta Universitates Juridiskaja bibliotéka (Zweigbibliothek
Rechtswissenschaft) un Valensijas Universitates bibliotéka, ka ari izmantojot
starptautiska starpbibliotéku abonementa sniegtas iespéjas un tiessaisté pieeja-
mas zinatniskas datubazes.

Promocijas darba aplakoti daudzi tiesibu zinatnieku raksti un monografijas,
kas ir neaizvietojams resurss $ada darba izstradé. Seviska nozime pieskirta
profesora Ragija zinatniskajam mantojumam, nemot véra vina neatsveramo
lomu UNGP izveidé un pienesumu uznémeéjdarbibas un cilvéktiesibu joma.
Likumsakarigi apliikoti ari citu atzitu tiesibu zinatnieku - Surja Devas un
Deivida Bil¢ica - darbi, kuri kritiski skata Dz. Ragija veikto un norada uz
potencialajiem tiesiskds domas un reguléjuma attistibas virzieniem.55

Transnacionalo uznémumu batibas, darbibas un reguléjuma izzinasanai
autors padzilinati pétijis un némis véra profesora Pitera Muclinska (Peter
Muchlinski) iepriekséjo zinatnisko darbibu, it ipasi vina autoritativaja mono-
grafija paustos secinajumus par $adu veidu uznémumiem un ar tiem saistitos
tiesiskos aspektus.56 Identificéjot un analizéjot izaicindjumus korporativo par-
kapumu upuru tiesibu aizsardzibai tiesvedibas procesos ar transnacionalajiem
uznémumiem, autors cita starpa izmantojis profesores Lisbetas Ennekingas
(Liesbeth Enneking)57 un cilvéktiesibu un uznémeéjdarbibas jomas ekspertes
Dzeniferas Zérkas (Jennifer Zerk)S8 ieprieks veiktos pétijumus un novérojumus.
Talak pétot transnacionalo uznémumu statusu starptautiskajas tiesibas, autors
piemeérojis tiesibzinatnieka Rolanda Portmana (Roland Portmann) identificétas
piecas dazadas izpratnes jeb koncepcijas (conceptions) par to, ka uzlikot starp-
tautisku juridisko personibu.> Savukart analiz&jot transnacionalo uznémumu
pienakumus starptautisko cilvéktiesibu joma, autors pamatojas uz tiesibu

55 Deva S., Bilchitz D. (eds.). Human Rights Obligations of Business: Beyond the Corporate
Responsibility to Respect? Cambridge: Cambridge University Press, 2013.

56 Muchlinski P. T. Multinational Enterprises & the Law. 3rd ed. Oxford: Oxford University
Press, 2021.

57 Enneking L. Foreign Direct Liability and Beyond: Exploring the Role of Tort Law in
Promoting International Corporate Social Responsibility and Accountability. The Hague:
Eleven International Publishing, 2012.

58 Zerk J. Corporate Liability for Gross Human Rights Abuses: Towards a Fairer and More
Effective System of Domestic Law Remedies. Report prepared for the Office of the UN High
Commissioner for Human Rights, p. 100. Pieejams: https://www.ohchr.org/sites/default/
files/Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf
[aplakots 2025. gada 17. februari].

59 Portmann R. Legal Personality in International Law. Cambridge: Cambridge University Press,
2010.
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zinatnieka Markosa Karaviasa (Markos Karavias) monografija par korpo-
rativajiem piendkumiem starptautiskajas tiesibas giitajiem secinajumiem.60
Visbeidzot, atklajot un analizéjot valsts pienakumus uznémeéjdarbibas un
cilvéktiesibu joma, autors par pamatu izmanto starptautiski plasi atzito valstu
pienakumu tipologiju “ievérot, aizsargat, istenot”, kuras pamata ir profesora
Henrija St (Henry Shue) izstradatas tiesibu zinatnes atzinas.6! Kopuma pétimas
jomas atzitakie un plasak aprobétie zinatniskie darbi ir analizéti promocijas
darba attiecigajas nodalas, veidojot dialogu ar dazadiem autoriem un attistot
vinu atzinas, ka ari izstradajot jaunus secinajumus.

Lai sasniegtu promocijas darba mérki, autors ir izmantojis ari nacionalo,
regionalo un starptautisko tiesu praksi. Apzinoties, ka regionalam cilvéktiesibu
aizsardzibas sisttmam ir arvien lielaka nozime cilvéktiesibu veicinasana un aiz-
sardziba,s2 promocijas darba butiska loma pieskirta tiesi cilvéktiesibu institaciju
praksei ne tikai ANO limeni, bet ari regionalo institiiciju — Eiropas Cilvéktiesibu
tiesas (European Court of Human Rights), Amerikas Cilvéktiesibu tiesas (Inter-
American Court on Human Rights) un Afrikas Cilvéktiesibu un tautu tiesibu
tiesas (African Court on Human and Peoples’ Rights) -, ka ari divu regionalo
komisiju - Amerikas valstu cilvéktiesibu komisijas (Inter-American Commission
of Human Rights) un Afrikas Cilvéktiesibu un tautu tiesibu komisijas (African
Commission on Human and Peoples’ Rights) — limeni. Regionalas cilvéktiesibu
sistémas kopuma sniedz “prizmu, ar kuras palidzibu novértét starptautisko
cilvéktiesibu tvérumu, institucionalizaciju, interpretaciju un istenoSanu’3,
tadéjadi to prakse ir plasi lietots avots promocijas darba mérka sasnieg$anai.

Ievérojot promocijas darba témas starptautisko raksturu, ipasa nozime
pieskirta starptautisko organizaciju, tostarp ANO instituciju, tiesibu instru-
mentiem, sniegtajiem zinojumiem, pétijumiem, rekomendacijam, noléemumiem
un seviski to visparéjiem komentariem, nemot véra, ka misdienas visparéjie
komentari vairs nav relativi Sauras ekspertu grupas viedoklis par attiecigo
normu vai ari ar konvenciju vai paktu saistiti batiski jautajumi, jo tajos apkopota
plasa prakse un viedokli, tadéjadi padarot Sos komentarus daudzpusigakus,
aptverosakus un lidz ar to ari autoritativakus.

Lai gaitu péc iespéjas pilnigaku ieskatu korporativo cilvéktiesibu parkapumu
butiba un to apkaro$anas problematika, analizéti ari pilsoniskas sabiedribas
organizaciju novérojumi un rekomendacijas. Sakotnéji cilvektiesibu organiza-
cijas, pieméram, Amnesty International un Human Rights Watch, koncentréja

60 Karavias M. Corporate Obligations under International Law. Oxford: Oxford University Press,
2013.

61 Shue H. Basic Rights: Subsistence, Affluence and U.S. Foreign Policy. 2nd ed. Princeton, NJ:
Princeton University Press, 1996, p. 167.

62 Bantekas I., Oette L. Regional Human Rights Treaty Systems. In: International Human Rights
Law and Practice. Cambridge: Cambridge University Press, 2013, pp. 219-272.

63 Basak C. Regional Protection. In: International Human Rights Law. 3rd ed. Ed. by D.
Moeckli et al. Oxford: Oxford University Press, 2017, pp. 411-424.
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resursus, lai uzraudzitu valstu ricibu. Tomér pédéja laika tiesibu aizsardzibas
grupas ir paplasinajusas redzesloku, ieklaujot ari nevalstiskos dalibniekus,
tostarp transnacionalos uznémumus. Attiecigi promocijas darba plagak izman-
toti cilvéktiesibu organizaciju sniegtie zinojumi un pétijumi, kas ir seviski node-
rigi, analizéjot veidus, ka transnacionalie uznémumi spéj ietekmeét cilvéktiesibas
un $keérslus, kuri korporativo parkipumu upuriem liedz piekluvi efektiviem
tiesibu aizsardzibas lidzekliem.

Papildus janorada, ka promocijas darba izstradé uzmaniba pievérsta precizai
un konsekventai attiecigas pétniecibas jomas terminu lietosanai, lai veicinatu
turpmako jomas attistibu Latvija. Lai gan UNGP teksta oficialais tulkojums lat-
vie$u valoda kluva publiski pieejams vien promocijas darba iztrades nobeiguma
posma, $aja darba lietota terminologija vélak ir sasakanota ar galvenajiem $aja
tulkojuma ietvertajiem terminiem. Vienlaikus janorada, ka vietam autors izve-
1&jies izmantot no minéta tulkojuma atskirigu izteiksmes veidu, lai akcentétu
atseviskas juridiskas nianses vai atvieglotu sarezgitu procesu izpratni.

Biezi vien dazadas tiesibu nozarés viena un ta pas$a termina lieto$ana ar
ats$kirigu nozimi atsevi$kas tiesibu disciplinas var mainit diskusijas batibu.64 Tas
vél jo vairak attiecas uz uznéméjdarbibu un cilvéktiesibam, kas skar dazadus
starptautisko un iek$zemes tiesibu aspektus. Pieméram, tiesibu doktrina un
dokumentos anglu valoda lietotie termini responsibility,65 liabilitys6 un accou-
ntabilitys7 nereti norada uz dazadiem juridiskiem terminiem, kas attiecas uz
kvalifikaciju un sekam tiesibu parkapumu gadijuma, tacu liela dala valodu,
tostarp latviesu valoda, neparedz $adas valodnieciskas nianses.68 Tadél latviesu
valoda visi tris iepriek$ minétie termini tradicionali tiek tulkoti ka “atbildiba”,
kaut gan $ada veida tiek zaudéta iespéja uztvert dazas situacijas nianses. Lai péc
iespéjas izvairitos no $ada riska, vietas, kur tas promocijas darba nepiecie$ams,
iekavas noradits termins anglu valoda un/vai sikak skaidrots lietotais termins
latviesu valoda.

64 Ago R. Positive Law and International Law. American Journal of International Law, Vol. 51,
No. 4, 1957, pp. 691-733, here pp. 691-692.

65 Draft Articles on Responsibility of States for Internationally Wrongful Acts. International
Law Commission, November 2001, Supplement No. 10 (A/56/10), chp. IV.E.1; Pellet A.
The Definition of Responsibility in International Law. In: Crawford J. et al. (eds.). The Law of
International Responsibility. Oxford: Oxford University Press, 2010, pp. 3-16. Sobrid vadoaja
UNGP izpratné sk: Report of the Special Representative of the Secretary-General on the Issue
of Human Rights and Transnational Corporations and Other Business Enterprises. John
Ruggie. UNHRC, A/HRC/8/5, 7 April 2008, paras 54, 55.

66 Boyle A. E. State Responsibility and International Liability for Injurious Consequences of
Acts Not Prohibited by International Law: A Necessary Distinction? The International and
Comparative Law Quarterly, Vol. 39, No. 1, 1990, pp. 1-26.

67 Zadek S. The Meaning of Accountability. In: Baumann-Pauly D., Nolan J. (eds.). Business and
Human Rights: From Principles to Practice. London, New York: Routledge, 2016, pp. 240-242.

68 Dupuy P. M. The International Law of State Responsibility: Revolution or Evolution? Michigan
Journal of International Law, Vol. 11, Issue 1, 1989, pp. 105-128, here p. 109.
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I. UZNEMUMU IETEKME UZ CILVEKTIESIBAM

Lai veicinatu izpratni par uznémumu nozimi cilvéktiesibu isteno$ana un
secigi izpilditu promocijas darba uzdevumus, promocijas darba pirmaja nodala
aplakots, ka uznémumu darbibas vai bezdarbiba ietekmé personu tiesibu iste-
no$anu, kuras personu grupas skar §i ietekme, kuras cilvéktiesibas uznémumi
ietekmeé un kada veida cilvéktiesibu parkapumos uznémumi ir iesaistiti.

Transnacionalie uznémumi ietekmeé cilvéktiesibu istenosanu vairakos lime-
nos. Pirmkart, uznémumiem ir tie$a vara par individiem, jo ipasi darbiniekiem,
un to, ka vini var izmantot savas tiesibas. Otrkart, $ie uznémumi var kontrolét
piekluvi noteiktiem resursiem, kas ir batiski cilvéktiesibu istenosanai, pieme-
ram, piekluvi majokliem, finansém, zemei un videi kopuma. Treskart, npemot
véra transnacionalo uznémumu politisko ietekmi, tie var ietekmét dazadu insti-
thciju lémumus attieciba uz cilvéktiesibu istenosanu vai korporativo parkapumu
novér$anu, izmantojot lobésanu, savu spé&ju brivi §kérsot robezas un draudus par
investiciju partrauks$anu, ja vietéjas institticijas rikosies pretruna to interesém.
Visbeidzot $adi uznémumi spéj butiski ietekmét ari pasas sabiedribas viedokli
un virzit to pretl uznéméjdarbibai labvéligiem rezultatiem, kas ne vienmér ir
saskanigi ar cilvéktiesibu isteno$anu.

Promocijas darba secinats, ka uznémumi visas nozarés ar to darbibu
vai bezdarbibu var tiesi vai pastarpinati ietekmét visas starptautiski atzitas
cilvéktiesibas. Lai gan ir atseviskas cilvéktiesibas, kas vistie$ak saistitas tiesi
ar valsts varas isteno$anu, neviena tiesiba nav pilniba imtana no uznémeéjdar-
bibas ietekmes. Nemot véra cilvéktiesibu savstarpéjo saistibu, nereti atseviskas
uznémuma darbibas vienlaikus ietekmé vairaku cilvéktiesibu istenoganu. Si
ietekme izpauzas arl uznémuma ka darba devéja riciba pret saviem darbinie-
kiem; uznémumam nenodro$inot adekvatus standartus attieciba uz to snieg-
tajam precém un pakalpojumiem; uznémuma riciba, paplasinot ta tehnisko
infrastruktaru un degradéjot vidi; uznémuma riciba, sadarbojoties ar citam
personam vai valstim, kuras veic cilvéktiesibu parkapumus; ka ari lobéjot
léemumu pienéméjus vai citadi radot tadus apstaklus, kas kaveé cilvéktiesibu
istenosanu.

Lai gan uznémumiem ir Ipadi janem véra to personu grupu tiesibas, kuras
uznéméjdarbibas un cilvéktiesibu konteksta ir vismazak aizsargatas (pieméram,
bérni, sievietes, cilvéktiesibu aizstavji un pamatiedzivotaju kopienas), plasaka
konteksta nav noliedzams, ka uznémumi skar ikvienas personas tiesibas un
intereses un neviena personu grupa nav arpus $is ietekmes.

Promcijas darba atzits, ka uznémumi var izraisit cilvéktiesibu parkapumus
gan tie$a, gan netiesa veida. Tie$a veida tie pasi izraisa cilvéktiesibu parkapumus
savu darbibu rezultata. Savukart uznémumi netie$a veida izraisa cilvéktiesibu
parkapumus, kad tos veic kada cita tresa persona, tacu tie netiesi sekmé $adu
parkapumu veik$anu. Sadi netiesi veiktie parkapumi tiek raksturoti ka aktiva
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vai pasiva lidzdaliba, kuru klasificésanai nereti tiek izmantoti ne tikai juridiski
kritériji, bet arl morali apsvérumi.

Transnacionalo uznémumu gadijuma seviski japievér§ uzmaniba iespéja-
miem parkapumiem uzpémumu piegades kédés un vienlidz augstu standartu
ievéro$ana visa uznémuma struktira. Nemot véra transnacionalo uznémumu
ekonomisko un politisko ietekmi, tie spéj radit regulativo vidi, kas sekmé to
komercialas intereses uz cilvéktiesibu rékina. Negativa ietekme uz cilvéktiesibu
istenoSanu vérojama ari atseviskas situacijas, kad uznémumu riciba formali
atbilst normativo aktu prasibam, pieméram, gadijumos, kad uznémumi izmanto
tiem pieskirtas tiesibas, lai nesamérigi ierobeZotu mazak aizsargato grupu tie-
sibas un intereses.

Nemot véra transnacionalo uznémumu ietekmi, tostarp to potencialu ietek-
meét pilnigi visas starptautiski atzitas cilvéktiesibas un visas personu grupas,
talak pormocijas darba tiek aplikots, kadi skeérsli korporativo parkapumu upu-
riem japarvar, lai spétu aizsargat savas tiesibas gadijumos, kad transnacionalais
uznémums tas ir ietekmeéjis negativi.
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Il. SKERSLI KORPORATIVO PARKPAPUMU
UPURU PIEKLUVEI EFEKTIVIEM TIESIBU
AIZSARDZIBAS LIDZEKLIEM

Lai tiestbam butu reala praktiska nozime, ir jabut pieejamiem efektiviem
tiesiskas aizsardzibas lidzekliem parkapumu atlidzinaganai. Sadu lidzeklu
pieejamiba ir cilvéktiesibu aizsardzibas neatnemama sastavdala. Ta¢u promo-
cijas darba secinats, ka cilvéktiesibu un uznpémeéjdarbibas konteksta piekluve
efektiviem tiesibu aizsardzibas lidzekliem ir stipri apgritinata, jo pastav daudz
praktisku un juridisku $kérs]u, kas korporativo parkapumu upuriem japarvar,
lai spétu aizstavét savas tiesibas.

Promocijas darba detalizéti pétiti $kérsli efektivai tiesibu aizsardzibai, kas
pastav gan vietas, kur notiek lielaka dala korporativo cilvéktiesibu parkapumu
(transnacionalo uznpémumu uznemosajas valstis), gan transnacionalo uzne-
mumu mitnes valstis, kur personas nereti vérsas ar prasibam péc tam, kad nav
izdevies sasniegt taisnigu situacijas noreguléjumu vieta, kur parkapums noticis.

Transnacionalo uznémumu uznemosajas valstis nereti vérojamas sistemati-
kas ekonomiskas, socidlas un tiesiskuma problémas. So problému mijiedarbiba
biezi izpauzas ari nepilniga tiesiskaja ietvara un vaji funkcionéjosas valsts insti-
thcijas, kas nespéj adekvati aizsargat korporativo parkapumu upurus. Turklat,
nemot véra tiesvedibu pret transnacionalajiem uzpémumiem sarezgitibu,
izmaksas un politisko sensitivitati, parkapumu upuriem nereti trakst resursu
un juridiska atbalsta $3du lietu uzsaksanai. Sie $kérsli klast neparvarami, kad
valsts un tas amatpersonas pasas ir ieinteresétas transnacionalo uznémumu
nesodamiba vai ir bijusas $o uznémumu lidzdalibnieces.

Papildus transnacionalo uzpémumu uznemosas valstis ir ierobeZotas to
ricibas briviba ari atbilstosi noslégtajiem ieguldijumu aizsardzibas ligumiem,
kas dazkart kavé gan attieciga tiesiska ietvara izveidi un nepiecie$amo cilvéktie-
sibu standartu noteikSanu, gan attur tas no jebkadu citu pasakumu veiksanas,
kas var radit papildu izmaksas transnacionalajiem uznémumiem un lidz ar to
starptautiskas tiesvedibas riskus pasam valstim. Upuriem, kas, par spiti ieprieks$
minétajiem $kérsliem, spéj iegiut sev labvéligu tiesas nolémumu, jarékinas ar
praktisko realitati, kad transnacionala uznémuma meitasuznémumam, kurs
ir juridiski atbildigs par cilvéktiesibu parkapumiem, nav pietiekamu finansu
lidzek]u, lai korporativo parkapumu upuriem atlidzinatu nodarito. Sads finansu
triakums citstarp ir sekas tam, ka korporativo tiesibu regulégjums un bezkaisliga
investoru racionalitate mudina investét meitasuznémumos tikai pasu nepiecie-
$amako, lai nodrosinatu to darbibu, bet ne tik daudz, lai segtu visus potencialos
zaud&jumus, kas var rasties riskantu darbibu rezultata. Sadu tiesisko paradoksu
veicina uznémumu noskirta juridiska personiba un iespéja uznémumiem iero-
bezot atbildibu veikto ieguldijjumu apméra.
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Lidz ar to promocijas darba secinats, ka korporativo parkapumu upuri
sastopas ar teju neparvaramiem $kér$liem savu tiesibu aizsardzibai, kur uzne-
mosas valstis padas ne vienmér var lidzét. Pieméram, uznémuma izraisitas gazes
noplades tragédijas gadijuma Bhopala (Indija)® Indijas tiesam neparprotami
bija jurisdikcija par Union Carbide meitasuzpémumu Bhopala. Tomér $im
meitasuznémumam Indija nebija pietiekami daudz lidzeklu, lai nodrosinatu
atbilsto$u kompensaciju par pielauto katastrofu. Savukart td matesuznému-
mam Nujorka, ASV, potenciali bija pietiekami daudz aktivu, lai segtu visus
zaudéjumus vai vismaz lielako dalu no tiem, tacu jebkurs Indijas spriedums
pret ASV bazéto matesuznémumu bitu prasijis Indijas tiesai pacelt korpora-
tivo plivuru starp Indijas un ASV uzpémumiem. Turklat, ja ASV uznémums
nepilditu spriedumu, Indijas tiesai sprieduma izpildé butu japalaujas uz ASV
tiesu, kuras pretimnaks$ana Indijas varas iestadém $ada situacija nepavisam nav
passaprotama.”?

Griatibas sniegt taisnigu noreguléjumu transnacionalo uznémumu uzne-
mosaja valsti jeb valsti, kur, visticamak, ari parkapums ir noticis, mudina
korporativo parkapumu upurus vérsties péc taisniguma transnacionalo uzneé-
mumu mitnes valsti, visbiezak ASV vai ES dalibvalstis. Tomér promocijas darba
secinats, ka ari tur pastav daudz skérslu, no kuriem dazi pat samilst, nemot véra
$adu lietu parrobezu raksturu.

Visupirms korporativo parkapumu upuriem jaspéj orientéties konkrétas
tiesibu sistémas niansés un prasibu veidos, kadi tajas pielaujami. Péc tam,
apzinoties $o lietu sarezgito raksturu, jaspéj nodrosinat pietiekamus finansu
resursus un adekvatu juridisko palidzibu, lai nepiecieSamibas gadijuma varétu
iesaistities tiesvediba, kas var ilgt vairak par 10 gadiem. So uzdevumu apgri-
tina ari bezmaksas juridiskas palidzibas trakums un ierobezZotas iespéjas celt
kolektivas prasibas.

Talak ir batiski pamatot savu prasibu, izmantojot ekspertu atzinumus un
detalizétu informaciju par transnacionalo uzpémumu korporativo struktaru
un lémumu pienemsanas procesu, kas ir svarigi lietas, kur vieniga reala iespéja
saukt matesuznémumu pie atbildibas rodas, pacelot korporativo plivuru. Tomér
iespéjas iegat $adu informaciju ir ierobezotas, nemot veéra, ka liela dala valstu
neparedz seviskus noteikumus par puses riciba eso$as informacijas snieg$anu.
Jebkura gadijuma valstis nelabprat pace] korporativo plivuru $adu veidu lietas,
tadéjadi butiski ierobezojot korporativo parkdpumu upuru iespéjas giit sev
labveligu nolémumu.

69 Muchlinski P. T. The Bhopal Case: Controlling Ultrahazardous Industrial Activities
Undertaken by Foreign Investors. The Modern Law Review, Vol. 50, No. 5, 1987, pp. 545-587;
Wong L. Revisiting Rights and Responsibility: The Case of Bhopal. Social Responsibility
Journal, Vol. 4, Issue 1/2, 2008, pp. 143-157, here pp. 143-144.

70 Baxi U. Geographies of Injustice: Human Rights at the Altar of Convenience. In: Scott C.
(ed.). Torture as Tort. Oxford: Hart, 2001, pp. 197-212, here p. 209.
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Aplukojot konkrétak divu popularako forumu izaicindgjumus jeb $kérs-
lus korporativo parkapumu upuru efektivai tiesibu aizsardzibai ASV un ES
dalibvalstis, papildus ieprieks aprakstitajiem praktiskajiem un procesualajiem
s$kér§liem pastav ari juridiski $kérsli, lai celtu prasibas pret transnacionalajiem
uznémumiem to mitnes valsti.

Promocijas darba secinats, ka ASV, kur iesniegts visvairak prasibu pret
transnacionalajiem uznémumiem par to parkdpumiem, salidzinosi nesenajos
ASV Augstakas tiesas spriedumos paustas atzinas ir ierobezojusas popularo
tiesibu aktu Alien Tort Statute (turpmak - ATS) un Torture Victim Protection Act
(turpmak - TVPA) attiecinasanu uz korporativajiem atbildétajiem un deliktu
tiesibu piemérosanu arvalstu uznémumiem. Lai mazinatu $kérslus korporativo
parkapumu upuru tiesibu aizsardzibai un atvieglotu viniem piekluvi ASV
tiesam, likumdeveéjs varétu parskatit ATS un TVPA tvérumu, attiecinot to ari
uz uznémumu darbibam arvalstis, vai radit jaunus tiesibu aktus, kas paredzétu
plasakas iespéjas vérsties pret transnacionalajiem uzpémumiem ASV. Tacu
lidz tam ir pamats uzskatit, ka ASV tiesas ir kluvusas krietni nepieejamakas
korporativo parkapumu upuriem, tadél tie arvien biezak dod prieksroku ES
dalibvalstu tiesam.

Tomeér pormocijas darba atzits, ka ari ES dalibvalstu loka korporativo par-
kapumu upuriem ir japarvar tiesiskie $kérsli, kas saistiti ar $o tiesu jurisdikciju
un tajas piemérojamam tiesibam. Korporativo parkapumu upuri visbiezak
nespés celt prasibas pret transnacionalo uznémumu meitasuznémumiem par
to darbibam arvalstis, jo ES tiesam bis jurisdikcija par matesuznémumu, kura
domicils ir konkrétaja dalibvalsti, nevis par arvalstis eso$o meitasuznémumu.
Turklat gadijumos, kad parkapums iestajies arvalstis, visbiezak tiesas pieméros
tos tiesibu aktus, kas ir spéka attiecigaja valsti, kur parkapums iestajies. Tomer,
nemot véra, ka vairakums transnacionalo uznémumu uznemoso valstu trukst
adekvata tiesiska ietvara, pastav risks, ka piemérojamas arvalsts tiesibas nespés
pietiekami aizsargat korporativo parkapumu upuru tiesibas.

Lai mazinatu $kérslus piekluvei ES tiesam attieciba uz jurisdikciju, promo-
cijas darba secinats, ka ES dalibvalstim butu, pirmkart, japieskir tiesam iespéja
paredzét jurisdikciju civillietas, kas saistitas ar transnacionalo uznémumu veik-
tajiem cilvéktiesibu parkapumiem, kad prasibai pret ES bazétu matesuznémumu
ir pietiekami ciesa saistiba ar meitasuznémumu neatkarigi no meitasuznémuma
domicila. Otrkart, ES dalibvalstim buitu japaredz atspékojama prezumpcija, ka
to meitasuznémumu domicils, kuri pilniba vai lielakoties pieder matesuzne-
mumam, atrodas tur, kur ir matesuznémuma domicils, iznemot gadijumus,
kad matesuznémums var pieradit, ka Sie meitasuznémumi pienem attiecigos
léemumus patstavigi un tiem nav cie$as saiknes ar matesuznémuma statitos
noteikto atraganas vietu. Treskart, situacijas, kad meitasuznémumu domicils
nav ES dalibvalsti, tomér lietai ir pietiekami cie$a saikne ar attiecigo valsti,
ka ari cietu$ajiem nav cita foruma, kur vérsties péc taisniga noreguléjuma,
dalibvalstim btitu japieskir jurisdikcija atbilstosi forum necessitatis doktrinai.

25



Savukart lai potenciali mazinatu $kérslus piekluvei ES tiesam attieciba uz stri-
dam piemérojamam tiesibam, blitu jauzrauga turpmaka ES dalibvalstu prakse,
piemérojot 2007. gada 11. julija Eiropas Parlamenta un Padomes regulas (EK)
Nr. 864/2007 par tiesibu aktiem, kas piemérojami arpusligumiskam saistibam
(turpmak — Roma II regula) 7. pantu (izpémumi vides kaité¢jumu gadijumos),
un jaizvérté iespéja $adus iznémuma gadijumus attiecinat ari uz situacijam, kad
transnaciondlo uznémumu meitasuznémumi veikusi cilvéktiesibu parkapumus
valstis ar zemaku cilvéktiesibu aizsardzibas limeni. Vienlaikus lidz $o reko-
mendaciju vai citu risinajumu istenos$anai ir pamats uzskatit, ka transnacionalo
uzpémumu veikto cilvéktiesibu parkapumu upuru iespéjas vérsties ES tiesas un
sanemt taisnigu lietas noreguléjumu ir ievérojami ierobezotas.

Lidz ar to promocias darba atzits, ka korporativo parkapumu upuriem rodas
batiski skérsli savu tiesibu efektivai aizsardzibai gan transnacionalo uzpémumu
uznemosajas valstis, gan transnacionilo uznémumu mitnes valstis. Sie $kérsli
padara korporativo parkapumu upuru tiesibas iluzoras un nonivelé cilvéktiesibu
garantiju universalo raksturu. Sada konteksta tiek vairota transnacionalo uzné-
mumu nesodamibas sajata un vide, kura tie bauda tikai tiesibas, neuznemoties
attiecigus pienakumus, tostarp cilvéktiesibu joma. Tadé] ir butiski noskaidrot,
kads (ja tas vispar pastav) starptautiskais reguléjums $obrid attiecas uz trans-
nacionalajiem uznémumiem un vai to var uzskatit par pietiekami efektivu, lai
nodrosinatu personu tiesibas. Attiecigi tas, kadi centieni ir vérsti uz transnacio-
nalo uznémumu regulé$anu cilvéktiesibu joma, un tas, kads ir Sobrid pastavosais
tiesiskais reguléjums, tiek aplikots detalizétak promocijas darba tresaja nodala.
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I1l. CENTIENI REGULET TRANSNACIONALO
UZNEMUMU DARBIBU CILVEKTIESIBU
JOMA

Lai gan starptautiskas tiesibas jau vésturiski ir vismaz netie$a veida veidoju-
$as transnacionalo uznémumu darbibas vidi, $o uznémumu ietekme uz cilvék-
tiesibam nav ipasi izdalita. Proti, reguléjums, kas veidoja visparéjo cilvéktiesibu
ietvaru, neparklajas ar reguléjumu, kas veidoja transnacionalo uznémumu
darbibas standartus. Tas zinama méra saistits ar to, ka $o uznémumu darbibas
tika saskatitas ka cilvéktiesibu probléma tikai 20. gs. otraja pusé. Promocijas
darba tre$aja nodala detalizéti analizéti esosie starptautiskie tiesibu dokumenti,
kas regulé transnacionalo uznémumu darbibu cilvéktiesibu joma.

Promocijas darba secinats, ka kop$ pagajusa gadsimta 70. gadiem ir bijusi
meérktiecigi centieni regulét uznémeéjdarbibas un cilvektiesibu lomu. ANO
Transnacionalo uznémumu ricibas kodeksa projekts (Draft UN Code of Conduct
on Transnational Corporations) (turpmak - ANO Ricibas kodekss) un ANO
normas par transnacionalo uznpémumu un citu biznesa veidojumu pienaku-
miem attieciba uz cilvéktiesibam (Norms on the responsibilities of transnatio-
nal corporations and other business enterprises with regard to human rights)
(turpmak - ANO Normas) neguva pietiekami plasu valstu atbalstu un ta ari
netika pienemtas. Tacu juridiski nesaistosie instrumenti, kas tiem sekoja - ANO
Globalais ligums (UN Global Compact), OECD vadlinijas multinacionalajiem
uzpémumiem (turpmak — OECD vadlinijas), Starptautiskas Darba organizacijas
Trispuséja deklaracija par multinacionaliem uznémumiem un socialajai politikai
piemérojamiem principiem (Tripartite Declaration of Principles Concerning
Multinational Enterprises and Social Policy) (turpmak - SDO deklaracija) un
Dz. Ragija izstradatie UNGP -, ir guvusi plasu atbalstu un Sobrid veido atbildi-
gas uznémeéjdarbibas starptautisko ietvaru. Lai gan tie neparedz uzpémumiem
juridiski saisto$us pienakumus, tomér vismaz mudina uznémumus ievérot
cilvéktiesibas.

Sos instrumentus pavada ari pietiekami detalizéti skaidrojumi, rokasgra-
matas un vadlinijas, kas norada, ka tiesi uznémumiem btitu jaorganizé darbiba,
lai sasniegtu tiem noteiktos standartus cilvéktiesibu joma. Sobrid starptautiski
atzitakais instruments UNGP uzpémumu pienakumu ievérot cilvéktiesibas
atzist par socialu, nevis juridisku pienakumu. Atbilstosi nacionalajiem tiesibu
aktiem riciba ir vai nu likumiga, vai pretlikumiga un grati iztéloties situaciju,
kad praksé varétu piemérot tikai daléji saistosas tiesibu normas. Tadéjadi pasta-
vosie instrumenti Sobrid nesniedz pietiekamu aizsardzibu pret transnacionalo
uzpémumu parkapumiem. Procoijas darba secinats, ka $adu aizsardzibu nespéj
sniegt ari brivpratigas iniciativas un ricibas kodeksi, kam brivpratiga karta
uznémumi var pievienoties.
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Nemot véra eso$a reguléjuma un dazadu brivpratigo iniciativu acimredza-
mos trikumus, talak promocijas darba tiek aplikots, vai $obrid pastavosas,
juridiski saisto$as normas uz uznémumiem var attiecinat tie$i. Promocijas darba
ietvaros tiek analizéts, vai starptautisko cilvéktiesibu normas Sobrid var tiesi
attiecinat ari uz uznémumiem.
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IV. TRANSNACIONALO UZNEMUMU
PIENAKUMI STARPTAUTISKO
CILVEKTIESIBU SISTEMA

Starptautiskas tiesibas tradicionali tiek saprastas tikai ka tadas, kas regulé
attiecibas starp valstim. Tas ir burtiski “tautu tiesibas”, kas raditas valstim
un to varda, lai regulétu attiecibas starp neatkarigam, suverénam nacionalam
valstim. Tomér $ada klasiska izpratne rada konceptualus izaicinajumus sais-
tiba ar transnacionalo uznémumu atbildibu, jo ta skaidri nenosaka to subjektu
pienakumus, kas nav valstis. Attiecigi promocijas darba ceturtaja nodala tiek
padzilinati pétita transnacionalo uznémumu vieta starptautisko tiesibu ietvara.

Promocijas darba secinats, ka atbilde uz to, vai starptautiska juridiska
personiba piemit ari transnacionalajiem uznpémumiem, ir atkariga no ta, kada
starptautiskas juridiskas personibas izpratnes koncepcija tiek izmantota. Sis
koncepcijas promocijas darba tiek detalizéti analizétas. Vairakuma gadijumu
nav teorétisku $keérslu atzit, ka transnacionalie uznémumi ir starptautisko tiesibu
subjekti ierobezota apjoma vai vismaz starptautisko tiesibu dalibnieki atbilstosi
teorijai, kas neuzskata par lietderigu iestrégt subjekta-objekta dihotomiju slazda.
Tadé] $obrid nepastav konceptuali $kérsli, lai transnacionalajiem uzpémumiem
noteiktu zinamas tiesibas un pienikumus starptautisko tiesibu sistéma, ko
apliecina ari praktiski piemeéri, kad §adas tiesibas un piendkumi jau atziti.

Vielaikus promocijas darba atzits, ka starptautisko cilvéktiesibu sistéma
tada, kada ta ir $obrid, nesatur uznémumiem juridiski saisto$us pienakumus.
Starptautisko cilvéktiesibu ligumu interpretacija, kas fundamentali at$kirtos no
to salidzino$i skaidras vardiskas jégas, potenciali raditu konfliktu ar tiesisko
noteiktibu, jo ne pienakumu apjoms, ne $o pienakumu ievieSanas mehanisms
nav $obrid identificéjams.

Turklat $obrid pastav pietiekami daudz apsvérumu, kas tieSo pienakumu
cilvéktiesibu joma attiecind$anu uz uzpémumiem padara problematisku. Lai gan
$adu tie$o pienakumu cilvéktiesibu joma noteik$ana ir veicinajusi pietiekamu
tiesibzinatnieku interesi un véra nemamus apsvérumus, kadé] $adiem piena-
kumiem vajadzétu but, nav iespéjams ignorét no $o pienakumu noteik$anas
izrieto$os izaicindgjumus. Promocijas darba ari tiek analizéti izaicinajumi, kas
saistiti ar atbildibas sadali$anu starp valsti un uzpémumiem, uznémumu spéju
panakt adekvatu lidzsvaru starp konkuréjo$am interesém un tieo pienakumu
launpratigas izmanto$anas riskiem. Jebkuri pienakumi, kas tiktu attiecinati uz
uzpémumiem, bitu precizi jadefiné, noreguléjot gan $o pienakumu tvérumu,
gan atbildibas mijiedarbibu starp valsti un uznémumiem. Valstim batu javieno-
jas gan par to, uz kuriem uznémumiem $ie pienakumi butu attiecinami, gan par
to, kads butu $o pienakumu saturs un ka nodros$inama $ada liguma izpilde. Tas,
par ko valstis $obrid ir vienojusas starptautiska liguma izstrades gaita, liecina
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par vélmi precizét valstu pienakumus, nevis risinat izaicinajumus, kas saistiti
ar tieSo pienakumu noteik$anu uznémumiem.”!

Bridi, kad klast acimredzams, ka pienakumus, kuri Sobrid atbilstosi starp-
tautisko cilvéktiesibu reguléjumam tiek attiecinati uz valstim, nevar identiski
attiecinat uz uzpémumiem, savukart valstis nav apnémusas meklét risinajumus,
lai nodrosinatu, ka $adu pienakumu noteiksana ir praktiski realizéjama, klast
skaidrs, ka tiesi valsts loma un tas pienakumi ir iz8kiro$i uznémeéjdarbibas un
cilvéktiesibu pamatproblémas risinasana. Pat ja starp valstim tiktu panakta
vieno$anas par starptautisku instrumentu, kas noteiktu uzpémumu tie$os
pienakumus, $a instrumenta tvérums un izpilde arvien buitu atkariga no valstim.

Tadgjadi, ievérojot visu iepriek§ minéto, promocijas darba sniegts apstip-
rindgjums tam, ka ir nepiecie§ams primari aplakot to, ka eso$os noteikumus
attieciba uz valsts atbildibu un pienakumiem var efektivi piemérot korporativo
upuru cilvéktiesibu nodrosinagana. Tas gan nenozimé, ka darbs pie saistosa
starptautiska instrumenta, kas regulétu transnacionalo uznémumu darbibu,
batu japartrauc. Gluzi pretéji, $ads darbs ir nepieciesams, jo ta ietvaros var rast
risinajumus korporativo pienakumu problematikai, ka ari precizét un nostip-
rinat valsts pienakumus uznémeéjdarbibas konteksta. Tikmeér promocijas darba
piektaja nodala tiek analizéts tas, ka jau esosaja cilvéktiesibu sistéma iespéjams
veicinat transnacionalo uznémumu darbibas atbilstibu cilvéktiesibu standar-
tiem. Promocijas darba tiek atklati atbilstosi valsts pienakumi cilvéktiesibu un
uznéméjdarbibas joma, jo tiesi valstis $obrid uznemas primaro atbildibu par
cilvektiesibu Istenosanu.

71 Birgelis M. Towards Treaty on Business and Human Rights: Key Areas of Agreement.
Electronic Scientific Journal of Law Socrates, No. 2 (23), 2022, pp. 156-164.
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V. VALSTS PIENAKUMI UZNEMEJDARBIBAS
UN CILVEKTIESIBU KONTEKSTA

Uztvert tiesibas nopietni nozimé nopietni uztvert ari pienakumus. Valsts
pienakumus cilvéktiesibu joma uznéméjdarbibas konteksta var iedalit trijas pla-
$as grupas - pienakums ieverot cilvéktiesibas, pienakums aizsargat cilvéktiesibas
un pienakums istenot cilvéktiesibas. Visparigi pienakums ieverot cilvéktiesibas
pieprasa valstij pasai neiejaukties cilvéktiesibu baudisana. Pienakums aizsar-
gat cilvéktiesibas pieprasa valstij aizsargat personu cilvéktiesibas no citu tre$o
personu iejauksanas. Savukart pienakums istenot cilvéktiesibas pieprasa valstij
veikt atbilsto$us likumdos$anas, administrativos un citus pasakumus, kas vérsti
uz cilvéktiesibu pilnu realizaciju. Par $o pienakumu neizpildi valsti var saukt
pie starptautiskas atbildibas.

Promocijas darba atzits, ka dazadus pasakumus var skatit dazadu piena-
kumu ietvaros. Attiecigi iepriek§ minétie valsts pienakumi ir savstarpéji saistiti
un papildinosi. Kaut gan $o pienakumu robezZas nav stingri novelkamas, tie satur
pietiekami precizas norades, lai valsts varétu istenot tas pienakumus atbilstosi
cilvéktiesibu ligumos noteiktajam.

Promocijas darba secinats, ka pienakums ievérot ipa§u uzmanibu pieveérs
valsts uznémumu darbibam, jo tie tiek uzskatiti par dalu no valsts “masinérijas”
vai vismaz ir cie$i saistiti ar valsti. Ja $adu uznémumu darbibu var attiecinat
uz valsti, tad tai iestajas starptautiska juridiska atbildiba par starptautisko
tiesibu normas parkapumu, kad $is darbibas rezultata ir parkaptas personu
tiesibas. Pastav dazadi kritériji, saskana ar kuriem noteikt, vai uznémuma veikts
parkapums ir tie$i attiecinams uz valsti, tostarp pastav salidzino$i atskiriga
cilvektiesibu institiiciju un paréjo starptautisko institiiciju prakse, kas vérté sadu
uzpémumu darbibu attiecindSanu. Neraugoties uz to, pamatjautdjums ir viens —
vai uznémums bauda pietiekamu institucionalo un operacionalo neatkaribu no
valsts vai tomér ir tikai instruments valsts darbibu veiksanai.

Lielaka uzmaniba uznémeéjdarbibas un cilvéktiesibu konteksta ir pievérsta
tie$i valsts pienakumam aizsargat cilvéktiesibas. Atbilstosi $im pienakumam
valstij jadara viss iespéjamais, lai novérstu uznémumu izdaritos cilvéktiesibu
parkapumus, tos izmeklétu, par tiem soditu un labotu So parkapumu sekas.
Sis pienakums neparedz, ka visos gadijumos, kad personas cilvéktiesibas ir
parkaptas, valsts ir atbildiga par $o parkipumu. Sada pienikuma ievéro$anas
pamatjautajums ir tas, vai valsts ir rikojusies ar pienacigu rapibu jeb veikusi
visus sapratigi sagaidamos pasakumus, lai novérstu cilvéktiesibu parkapumus.
Kopuma $a valsts pienakuma ietvaros veicamos pasakumus var iedalit trijas
kategorijas, kur pirma paredz uzraudzit uznémumu darbibu, otra - izstradat un
ieviest tiesisko reguléjumu, savukart tre$a pieprasa nodro$inat efektivus tiesibu
aizsardzibas lidzek]us. No $im kategorijam Ipasi jaizcel tada tiesiska regulé-
juma nepiecieSamiba, kur§ pieprasa uznémumiem istenot cilvéktiesibu ripibas
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pienakumu, kas lauj izpildit gan valsts pienakumu aizsargat, gan uzpémumu
pasu pienakumu ievérot cilvéktiesibas.

Lai izpilditu pienakumu istenot cilvéktiesibas, valstim javeic visi nepieciesa-
mie pasakumi, maksimali izmantojot tam pieejamos resursus, kas lauj atvieglot
un veicinat cilvéktiesibu izmanto$anu un atseviskos gadijumos tiesi nodrosinat
preces, pakalpojumus un cilvéktiesibu realizacijai batisku informaciju. Tas
attiecas arl uz dazadiem izglitojosiem pasakumiem un sadarbibas veicinasanu
ar uznémumiem.

Janorada, ka valsts pienakumam ieverot, aizsargat, istenot ir ari eksteritoriala
dimensija, kas kopuma paredz neparkapt cilvéktiesibas arvalstis, neapgrutinat
arvalstu iesp&jas nodrosinat cilvéktiesibas to teritorija, ka ari veikt pasakumus,
lai veidotu starptautisku vidi, kas vérsta uz cilvéktiesibu isteno$anu vispilni-
gakaja forma. Valsts pienakuma aizsargat eksteritoriala dimensija pielauj un
pieprasa valstij noteikt reguléjumu, kas paredz uznémumiem istenot no cilvék-
tiesibu rapibas piendkuma izrieto§os pasakumus visas to darbibas neatkarigi
no atraSanas vietas.

Kopuma aplakojot dazados ar iepriek§ minétajiem pienakumiem saistitos
pasakumus, var secinat, ka teju visi promocijas darba identificétie $kérsli kor-
porativo parkapumu upuru piekluvei efektiviem tiesibu aizsardzibas lidzekliem
batu novérsami, ja valsts pilnvértigi istenotu no starptautiskajam cilvéktiesibu
normam izrieto$os pienakumus. Pieméram, izaicinajumi, kas saistiti ar iegul-
djjumu ligumu noteikumiem, biitu parvarami atbilstosi valstu pienakumiem
ievérot un istenot cilvéktiesibas. Savukart pienakuma aizsargat ietvaros vaja-
dzétu novérst materialos, procesualos un praktiskos $kérslus piekluvei tiesibu
aizsardzibas lidzekliem, tostarp izveidojot matesuznémuma vai uznémumu
grupas atbildibas rezimus, sniedzot prasitajiem juridisko palidzibu, atvieglojot
piekluvi nepiecie$amajai informacijai, tai skaita liecinieku liecibam, un parska-
tot noteikumus par pieradijumu iesnieg$anu. Visbeidzot tiesiskais reguléjums,
kas uzpémumiem uzliek par pienakumu istenot atbilstosu rapibas pienakumu
cilvéktiesibu joma, spétu sasaurinat parvaldibas robus, kas ir uznémeéjdarbibas
un cilvéktiesibu jomas pamata.

Saja zina var piekrist Dz. Ragijam, ka diskusija starptautiska konteksta
par uznéméjdarbibu un cilvéktiesibam faktiski nebatu aktuala, ja valstis god-
pratigi pilditu visas starptautiskas saistibas.”2 Attiecigi korporativo parkapumu
upuriem jaizmanto ne tikai nacionala limena tiesibu aizsardzibas lidzekli, bet
ari ar pieteikumu javérsas attieciga starptautiskaja cilvéktiesibu institacija, lai
sanemtu labvéligu nolémumu, kas eventuali var rezultéties ar pamudinagjumu
valstim uztvert nopietni ne tikai tiesibas, bet ari pienakumus.

72 Interim Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and other Business Enterprises. UN Special
Representative of the Secretary-General on Human Rights and Transnational Corporations
and other Business Enterprises. UN Doc. E/CN.4/2006/97, 22 February 2006, para. 79.
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SECINAJUMI

Pétljuma autors izvirza aizstavésanai turpmak minétas tézes, kas izteiktas
gan secinajumu, gan priekslikumu forma.

1. Sobrid autoritativakais tiesibu avots, kas atspogulo uznéméjdarbibas un
cilvéktiesibu jomas izaicinajumus, ka arl iesaistito personu tiesibas un
pienakumus, ir UNGP. Tas izstradats, lai mazinatu uznémumu negativo
ietekmi uz cilvéktiesibam. UNGP lietota terminologija norada uz valstu
primaro lomu cilvéktiesibu nodro$inasana un neliecina par uznémumu
spéju pasiem tiesi parkapt cilvéktiesibas. Neraugoties uz to, uznémumi var
izraisit cilvéktiesibu parkapumus gan ties$a, gan neties$a veida, proti, tie$a
veida - savu darbibu rezultata, bet netie$a veida - gadijumos, kad cilvék-
tiesibu parkapumu veic kada tre$a persona, tacu uznémumi netiesi to ir
sekméjusi. Netiesi veiktos cilvéktiesibu parkapumus raksturo ka aktivu vai
pasivu lidzdalibu, un to klasificé$ana nereti tiek izmantoti ne tikai juridiski
kritériji, bet ari morali apsvérumi.

2. Lai gan uzpémumiem bitu ipa$i janem véra to personu grupu tiesibas,
kuras uznémeéjdarbibas un cilvéktiesibu konteksta ir vismazak aizsargatas
(pieméram, darbinieki, bérni, cilvéktiesibu aizstavji), plasaka konteksta
nav noliedzams, ka uznémumi skar ikvienas personas tiesibas un intereses
un neviena personu grupa nav arpus $is ietekmes. Uznémumu darbiba var
tiesi vai pastarpinati ietekmét visas starptautiski atzitas cilvéktiesibas. Lai
gan atseviskas cilvéktiesibas ir tie$ak saistitas ar valsts varas isteno$anu,
neviena tiesiba nav pilniba imana pret uznémeéjdarbibas ietekmi. Ta izpau-
zas uznémumu riciba gan ka darba devéjiem attieciba pret darbiniekiem,
gan nenodrosinot adekvatus standartus to sniegtajam precém un pakal-
pojumiem, gan paplasinot tehnisko infrastruktaru un degradéjot vidi,
gan sadarbojoties ar citam personam vai valstim, kuras veic cilvéktiesibu
parkapumus, gan lobéjot lemumu pienémeéjus vai citadi radot apstaklus, kas
kave cilvektiesibu istenosanu.

3. Gadijumos, kad uznémumi ir saistiti ar personu cilvéktiesibu parkapumiem,
butu japastav efektiviem tiesibu aizsardzibas mehanismiem. Lai tiesibam
butu reala praktiska nozime, jabut pieejamiem efektiviem tiesiskas aizsar-
dzibas lidzekliem parkapumu atlidzinasanai. Tacu cilvéktiesibu un uzneé-
meéjdarbibas konteksta piekluve efektiviem tiesibu aizsardzibas lidzekliem
ir stipri apgratinata, jo pastav daudz praktisku un juridisku $kérslu, kas
korporativo parkapumu upuriem japarvar, lai spétu aizstavét savas tiesibas.
Tie ir saistiti ar gratibam, lai prasitaji varétu nodrosinat juridisko parsta-
vibu un nepiecieS$amo finanséjumu, ar korporativo struktiru sarezgitibu,
problémam ar tiesu jurisdikciju, procesualiem ierobezojumiem un stridam
piemérojamam tiesibam, informacijas pieejamibu un transnacionalo uzné-
mumu plaso ietekmi. Daudzus no $iem $kérsliem rada vai pastiprina izteikta
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nevienlidziba starp uznpémumiem un to veikto parkapumu upuriem, ko
citstarp raksturo atskirigi finansu resursi, piekluve informacijai un specialas
zinaganas. Sadi $kérsli pastav gan vietas, kur notiek lielaka dala korporativo
cilvéktiesibu parkapumu (transnacionalos uznémumus uznemosajas valstis),
gan transnacionalo uzpémumu mitnes valstis, kur personas nereti vérsas
tiesa ar prasibam péc tam, kad nav izdevies sasniegt taisnigu situacijas
noreguléjumu vieta, kur parkapums noticis.

Transnacionalos uznémumus uznemosajas valstis nereti ir vérojamas sis-
tematiskas ekonomiskas, socialas un tiesiskuma problémas. So problému
mijiedarbiba biezi vien izpauzas arl nepilniga tiesiskaja ietvara un vaji
funkcionéjosas valsts institticijas, kas nespéj adekvati aizsargat korporativo
parkapumu upurus. Turklat, nemot véra sarezgito tiesvedibas procesu pret
transnacionalajiem uznémumiem, ta izmaksas un politisko sensitivitati,
parkapumu upuriem nereti tritkkst resursu un juridiska atbalsta sadu lietu
uzsiksanai. Sie §kérsli klast neparvarami, kad valstis un amatpersonas
pasas ir jeinteresétas transnacionalo uznémumu nesodamiba vai ir bijusas
$0 uznémumu darbibas lidzdalibnieces.

Transnacionalos uznémumus uznemo$as valstis biezi ir ierobezotas to
ricibas briviba saskana ar noslégtajiem ieguldijumu aizsardzibas ligumiem,
kas dazkart kavé gan atbilstosa tiesiska ietvara izveidi un nepiecie$amo
cilvéktiesibu standartu noteik$anu, gan attur tas no jebkadu citu pasakumu
veik$anas, kas varétu radit papildu izmaksas transnacionalajiem uznému-
miem un lidz ar to starptautiskas tiesvedibas riskus pasam valstim. Sadi
noslégtie ligumi batu parskatami un interpetéjami, ievérojot ari valstu
uznemtas saistibas cilvéktiesibu joma.

Tiem upuriem, kas, par spiti iepriek§ minétajiem $kérsliem, spéj giit sev lab-
véligu tiesas noléemumu, ir jarékinas ar praktisko realitati, jo transnacionala
uznémuma meitasuznémumam, kur$ ir juridiski atbildigs par veiktajiem
cilvektiesibu parkapumiem, var nebtt pietiekamu finansu lidzeklu, lai
atlidzinatu korporativo parkapumu upuriem nodarito. Finansu trikums
citstarp ir sekas tam, ka korporativo tiesibu reguléjums un bezkaisliga
investoru racionalitate mudina investét meitasuznémumos tikai pasu
nepiecie$amako, lai nodro$inatu to darbibu, bet ne tik daudz, lai segtu
visus potencialos zaudéjumus, kas var rasties riskantu darbibu rezultata.
Sadu tiesisko paradoksu veicina uznémumu noskirta juridiska personiba un
iespéja uznémumiem ierobezot savu atbildibu veikto ieguldijumu apmera.
Lidz ar to ta vai cita iemesla dé] korporativo parkapumu upuriem rodas
neparvarami $kérsli savu tiesibu aizsardzibai un uznemosas valstis pasas
ne vienmér var lidzét.

Griutibas sasniegt taisnigu noreguléjumu transnacionalos uznémumus
uznemosaja valsti jeb valsti, kur, visticamak, parkapums noticis, mudina
korporativo parkapumu upurus vérsties péc taisniguma transnacionalo
uzpémumu mitnes valsti, visbiezak ASV vai ES dalibvalstis. Tomér ari §ados
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11.

12.

gadijjumos pastav daudz $kérslu, no kuriem dazi pat samilst, nemot véra
$adu lietu parrobezu raksturu.

Visupirms korporativo parkapumu upuriem jaspéj orientéties konkrétas
tiesibu sistémas niansés un prasibu veidos, kadi tajas pielaujami. Péc tam,
apzinoties $o lietu sarezgito raksturu, jaspéj nodrosinat pietiekamus finansu
resursus un adekvatu juridisko palidzibu, lai nepiecie§amibas gadijuma
varétu iesaistities tiesvediba, kas var ilgt vairak neka 10 gadus. So uzdevumu
apgratina ari bezmaksas juridiskas palidzibas trakums un ierobeZzotas
iespéjas celt kolektivas prasibas.

Talak ir batiski pamatot savu prasibu, izmantojot ekspertu atzinumus un
detalizétu informaciju par transnacionilo uznpémumu korporativo struk-
taru un lémumu pienemsanas procesu, kas ir svarigi lietas, kur vieniga
reala iespéja, ka saukt matesuznémumu pie atbildibas, ir “pacelt korporativo
plivuru”. Tomeér iespéjas iegtit $adu informaciju ir ierobeZotas, nemot veéra,
ka liela dala valstu neparedz seviskus noteikumus par puses riciba esosas
informacijas sniegs$anu. Jebkura gadijuma valstis nelabprat atklaj korpora-
tivo informaciju $adu veidu lietas, tadéjadi batiski ierobeZzojot korporativo
parkapumu upuru iespéjas giit sev labvéligu nolémumu.

Lai gan lidz $§im ASV ir iesniegts visvairak prasibu saistiba ar transnacionalo
uznémumu veiktajiem parkapumiem, salidzinosi nesenos ASV Augstakas
tiesas spriedumos paustas atzinas ir ierobezojusas popularo tiesibu aktu
ATS un TVPA attiecina$anu uz korporativajiem atbildétajiem un deliktu
tiesibu pieméro$anu arvalstu uznémumiem. Tadéjadi ASV tiesas ir kluvusas
krietni nepieejamakas korporativo parkapumu upuriem un tie arvien biezak
dod prieksroku ES dalibvalstu tiesibam. Attiecigi ASV likumdevéjam butu
japarskata ATS un TVPA tvérums, paplasinot to ari uz arvalstis veiktam
uznémumu darbibam, vai japienemt jauni tiesibu akti, kas atbilstosi starp-
tautiskajiem standartiem nodrosina iespéju vérsties pret transnacionalajiem
uzpémumiem ASV tiesas par to iesaiti cilvéktiesibu parkapumos.

Ari ES dalibvalstu loka korporativo parkapumu upuriem ir japarvar tiesiskie
skersli, kas saistiti ar $o tiesu jurisdikciju un tajas piemérojamam tiesibam.
Korporativo parkapumu upuri visbiezak nespés celt prasibas pret transna-
cionala uzpémuma meitasuznémuma darbibam arvalstis, jo ES tiesam bis
jurisdikcija par matesuzpémumu, kura domicils ir konkrétaja dalibvalsti,
nevis par arvalstis eso§o meitasuznémumu. Turklat gadijumos, kad parka-
pums iestajies arvalstis, visbiezak tiesas pieméros tos tiesibu aktus, kas ir
spéka attiecigaja valsti, kura parkapums iestajies. Tomeér, ta ka vairakuma
transnacionalos uznémumus uznemoso valstu trikst adekvata tiesiska
ietvara, pastav risks, ka piemérojamas arvalsts tiesibas nespés pietickami
aizsargat korporativo parkapumu upuru tiesibas.

Lai mazinatu $keérslus piekluvei ES tiesam attieciba uz jurisdikciju, ES dalib-
valstim btitu, pirmkart, japieskir tiesam iespéja paredzét jurisdikciju civil-
lietas, kas saistitas ar transnacionalo uznémumu veiktajiem cilvéktiesibu
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parkapumiem, kad prasibai pret ES bazétu matesuznémumu ir pietiekami
ciesa saistiba ar meitasuzpémumu neatkarigi no meitasuznémuma domicila.
Otrkart, ES dalibvalstim butu japaredz atspékojama prezumpcija, kad to
meitasuznémumu domicils, kuri pilniba vai lielakoties pieder matesuzneé-
mumam, ir tur, kur ir matesuznémuma domicils, iznemot gadijumus, kad
matesuznémums var pieradit, ka $ie meitasuzpémumi pienem attiecigos
léemumus patstavigi un tiem nav cie$as saites ar matesuznémuma statiitos
noteikto atrasanas vietu. Treskart, situacijas, kad meitasuznémumu domi-
cils nav ES dalibvalsti, tomeér lietai ir pietiekami tuva saikne ar attiecigo
valsti, ka ari cietu$ajiem nav cita foruma, kura vérsties taisniga noregulé-
juma sanemsanai, dalibvalstim butu japieskir jurisdikcija atbilstosi forum
necessitatis doktrinai.

Lai potenciali mazinatu $kér$lus piekluvei ES tiesam attieciba uz stridam
piemérojamam tiesibam, batu jauzrauga turpmaka ES dalibvalstu prakse,
piemérojot Roma II regulas 7. pantu (iznémumi vides kaitéjumu gadijumos),
un jaizveérté iespéja $adus iznémuma gadijumus attiecinat ari uz situacijam,
kad transnacionalo uznémumu meitasuznémumi ir veikusi cilvéktiesibu
parkapumus valstis ar zemaku cilvéktiesibu aizsardzibas limeni. Vienlaikus
lidz $o rekomendaciju vai citu risinajumu Istenosanai ir pamats uzskatit, ka
transnacionalo uznémumu veikto cilvéktiesibu parkapumu upuru iespéjas
vérsties ES tiesas un sanemt taisnigu lietas noreguléjumu ir ievérojami
ierobezotas.

Nemot véra korporativo parkapumu izplatibu un $kérslus, kas korpora-
tivo parkapumu upuriem japarvar, lai spétu aizstavét savas tiesibas, kop$
pagajusa gadsimta 70. gadiem ir biju$i mérktiecigi centieni regulét uzneé-
méjdarbibas un cilvéktiesibu jomu. Sakotnéji bija méginajumi to regulét
ar tadiem juridiski saisto$iem instrumentiem ka ANO Ricibas kodekss
un ANO Normas, tacu tie neguva pietiekami plasu valstu atbalstu un ta
ari netika pienemti. Tam sekoja vairaki juridiski nesaistosi instrumenti,
pieméram, ANO Globalais ligums, OECD vadlinijas un Dz. Ragija izstra-
datie UNGP, kuri veido starptautisko ietvaru atbildigas uznéméjdarbibas
veik$anai. Sobrid starptautiski atzitikais instruments - UNGP - uzné-
mumu pienakumu ievérot jeb respektét cilvéktiesibas atzist par socialu,
nevis juridisku pienakumu. So instrumentu pragmatisms, juridiski
nesaisto$ais raksturs, ka arl vajie uzraudzibas un ievie$anas mehanismi
nesniedz pietiekamu aizsardzibu pret transnacionalo uznémumu veik-
tajiem parkiapumiem. Sadu aizsardzibu nespéj sniegt ari brivpratigas
iniciativas un ricibas kodeksi, kuriem péc pasu vélésanas uznémumi var
pievienoties.

Nebtitu pamatoti attaisnot uznémuma pienakumu ievérot cilvéktiesibas
primari ar pasa uznémuma ekonomisko interesi. Nav pielaujams, ka
uznémuma lémums par cilvéktiesibu ievéro$anu ir atkarigs no ta, vai tas
konkrétaja bridi ir finansiali izdevigakais risinajums. Uznémuma respekts
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pret cilvéktiesibam butu javeicina, pamatojoties nevis uz stratégiskiem liet-
deribas apsvérumiem, bet gan uz moraliem apsvérumiem un cilvéktiesibu
pamata eso$o cilvéka cienu.

Transnacionalo uzpémumu atbildibas veicinasana starptautiskajas tiesibas
ir bijusi problematiska to neskaidra statusa dél. Proti, pastav uzskats, ka
atbilsto$i starptautiskajam tiesibam vienibas ir atbildigas starptautiskas
kopienas prieksa tikai gadijuma, kad tas tiek uzskatitas par tiesibu sub-
jektiem, citiem vardiem sakot, tas ir atbildigas tikai tad, ja tam piemit
starptautiska juridiska personiba. Savukart atbilde uz to, vai starptautiska
juridiska personiba piemit ari transnacionalajiem uznémumiem, ir atkariga
no ta, kada starptautiskas juridiskas personibas izpratnes koncepcija tiek
izmantota.

Vairakuma gadijumu nav teorétisku $kér$lu atzit, ka transnacionalie
uznémumi ir starptautisko tiesibu subjekti ierobeZota apjoma vai vismaz
starptautisko tiesibu dalibnieki atbilstosi teorijai, kas neuzskata par lietde-
rigu iestrégt subjekta-objekta dihotomiju slazda. Attiecigi Sobrid nepastav
konceptuali $kérsli, lai transnacionalajiem uznémumiem noteiktu zinamas
tiesibas un pienakumus starptautisko tiesibu sistéma, ko apliecina ari prak-
tiski piemeri, kad sadas tiesibas un pienakumi jau atziti.

Lai gan transnacionalajiem uznémumiem var but noteikti pienakumi
starptautiskajas tiesibas, $adi pienakumi vél nav noveéroti starptautisko
cilvéktiesibu ietvara. Turklat ir vairaki apsvérumi, kas apgritina to, lai
pienakumi cilvéktiesibu joma tiktu tie$a veida attiecinati uz uznému-
miem. Tacu Sie apsvérumi pasi par sevi nenozimé, ka uznémumu riciba
nebutu jaregulé vai ka to nevarétu regulét ar starptautisko cilvéktiesibu
normam. Lai gan tieSu pienakumu noteiksana cilvéktiesibu joma ir
veicinajusi pietiekamu tiesibzinatnieku interesi un véra nemamus apsvé-
rumus par to, kadé] $adiem pienakumiem vajadzétu bat, nav iespéjams
ignorét izaicinajumus, kas izriet no $o pienakumu noteiks$anas. Jebkuri
pienakumi, kas tiktu attiecinati uz uznémumiem, batu precizi jadefiné,
noreguléjot gan $o pienakumu tvérumu, gan atbildibas mijiedarbibu starp
valsti un uznémumiem. Valstim butu jaspéj vienoties par to, uz kuriem
uzpémumiem pienakumi attiecinami, kads batu $o pienakumu saturs un
ka nodrosinama $ada liguma izpilde. Starptautiska instrumenta panakumi
cilvéktiesibu joma liela méra butu atkarigi no efektiviem §a liguma izpildes
mehanismiem.

Aktivi iesaistoties iepriek§ minéto izaicinajumu risinasana, valstim,
regionalajam un starptautiskajam ogranizacijam un citam iesaistitajaim
personam butu jaatbalsta starptautiska juridiski saisto$a liguma izstrade
uznéméjdarbibas un cilvéktiesibu joma (aptverot ari valsts kotrolé eso$us
uznémumus), lai starptautiska limeni vienadotu nosacijumus valstim un
uznémumiem uznéméjdarbibas un cilvéktiesibu joma, tadéjadi sekmeéjot
universalu cilvéktiesibu nodro$inasanu un tiesisko noteiktibu un stiprinatu
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valstu un uznpémumu konkurétspéju globalaja tirgt. Sada liguma izstrade
un pienemsana ietver potencialu ari ievérojami mazinat ieprieks$ konstatétos
$kérslus piekluvei tiesibu aizsardzibas lidzekliem.

Ta ka pienakumus, kuri $obrid atbilstosi starptautisko cilvéktiesibu regu-
léjumam tiek attiecinati uz valstim, nevar identiski attiecinat uz uzpeé-
mumiem un ta ka eso$ajiem transnacionalo uznémumu pienakumiem ir
juridiski nesaisto$s raksturs, ka ari nav citu pietiekamu pamudinajumu, lai
uzpémumi ievérotu cilvéktiesibas, tie$i valsts loma un tas pienakumi Sobrid
ir iz8kiro$i uznémeéjdarbibas un cilvéktiesibu pamatproblémas risinaana.
Vienlaikus tie$i $o pienakumu istenosas potencials Sobrid ir vismazak
izmantots. Pastav atseviskas skaidri novérsamas netaisnibas, kuras neprasa
jaunu valsts pienakumu noteiksanu, bet tikai jau eso$o no starptautiskajam
cilvéktiesibam izrieto$o pienakumu ievéro$anu.

Pastav dazadas tipologijas, ka iedalit valstu pienakumus cilvéktiesibu joma.
No tam $obrid atzitaka ir tipologija, kas paredz valstim ievérot, aizsargat,
istenot cilvéktiesibas. So tipologiju iespéjams un pat vélams attiecinat
ari uz valstu pienakumiem uznéméjdarbibas konteksta. Valstis, neveicot
adekvatas darbibas uznémeéjdarbibas un cilvéktiesibu joma, var parkapt gan
savu pienakumu ievérot, gan piendkumu aizsargat, gan pienakumu Istenot
cilvektiesibas. Kamér pienakuma ievérot konteksta butiska loma ir tiesi
valsts uznémumiem, paréjo pienakumu konteksta visu uznpémumu loma ir
vienlidz svariga. Progress viena pienakuma izpildé veicina progresu parejo
pienakumu Istenosana.

Visparigi pienakums ieverot cilvéktiesibas pieprasa valstij pasai neiejauk-
ties cilvéktiesibu baudi$ana. Pienakums aizsargat cilvéktiesibas pieprasa
valstij aizsargat personu cilvéktiesibas pret citu treso personu iejauksanos.
Savukart pienakums Istenot cilvéktiesibas pieprasa valstij veikt atbilstosus
likumdosanas, administrativos un citus pasakumus, kas vérsti uz cilvéktie-
sibu pilnu realizaciju. Par $o pienakumu neizpildi valsts var tikt saukta pie
starptautiskas atbildibas. Dazadus pasakumus var skatit dazadu pienakumu
ietvaros, un minétie valsts pienakumi ir savstarpéji saistiti un savstarpéji
papildinosi. To robezas gan nav stingri novelkamas, tomér tie satur pietie-
kami precizas norades, lai valsts varétu istenot tas pienakumus atbilstosi
cilvéktiesibu ligumos noteiktajam.

Pienakums ievérot ipasu uzmanibu pieveérs valsts uznémumu darbibam, jo
tie tiek uzskatiti par dalu no valsts “masinérijas” vai vismaz ir ciesi saistiti
ar valsti. Ja $ada uznémuma darbibu var attiecinat uz valsti, valstij iestajas
starptautiska juridiska atbildiba par starptautisko tiesibu normas parka-
pumu, ja $is darbibas rezultata parkaptas personu tiesibas. Pastav dazadi
kritériji, péc kuriem noteikt, vai uznémuma parkapums ir tiesi attiecinams
uz valsti, tostarp ir salidzino$i at$kiriga prakse cilvéktiesibu institiicijas un
paréjas starptautiskajas institiicijas, kas vérté $adu uznémumu darbibu
attiecinadanu. Neraugoties uz to, pastav pamatjautajums, vai uznémums
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bauda pietieckamu institucionalo un operacionalo neatkaribu no valsts vai
tomér ir tikai instruments valsts darbibu veiksanai.

Valstim butu javeic papildu pasakumi, lai nodrosinatu, ka tie uznémumi,
kas ir tas kontrolé, ievéro cilvéktiesibas un kalpo par pieméru citiem
uznémumiem. So uznémumu ciesa saikne ar valsti un nodoklu maksataju
lidzekliem rada gan papildu iespéjas, gan nepiecieSamibu nodrosinat $o
uznémumu darbibas atbilstibu cilvéktiesibu standartiem. Tas gan neno-
zimé, ka citu privatu uznémumu darbibas ieteikmei uz cilvéktiesibam
butu japievérs mazaka uzmaniba. Galvenais mérkis jebkura gadijuma ir
cilvektiesibu ievérosana visu uznémumu darbiba neatkarigi no to lieluma,
nozares, darbibas konteksta, struktaras vai ipasumtiesibam. Tacu, lai valsts
sasniegtu o mérki, tai ir butiski radit priek$zimi un tadéjadi stiprinat dar-
bibu legitimitati un saskanotibu, nosakot tiesisko reguléjumu un prasibas
privatiem uznémumiem.

Lai valsts raditu nepiecieSamo prieksstatu par pienacigu uznémumu cienu
pret cilvéktiesibam, valsts kontrolé esos$iem uznémumiem butu jaizstrada
un jaievie$ uznémuma cilvéktiesibu ievérosanas politika atbilstosi starptau-
tiskajiem standartiem; javeic no cilvéktiesibu riipibas pienakuma izrietosas
darbibas (neatkarigi no ta, vai valsts tiesibu akti $adu pienakumu visparigi
nosaka attieciba uz uznémumiem); jasniedz sabiedribai regulari parskati
par cilvéktiesibu ievérosanu un uzpémuma veiktajiem pasakumiem ar
cilvéktiesibam saistito risku mazinasana.

Lielaka vériba uznémeéjdarbibas un cilvéktiesibu konteksta pamatoti ir
vérsama tie$i uz valsts pienakumu aizsargat cilvéktiesibas. Atbilstosi
$im pienakumam valstij jadara viss iespéjamais, lai novérstu uzpémumu
veiktos cilvéktiesibu parkapumus, tos izmeklétu, par tiem soditu un labotu
$o parkapumu sekas. Sis pienakums neparedz, ka visos gadijumos, kad
personas cilvéktiesibas buis parkaptas, par $o parkapumu bas atbildiga
valsts. Pamatjautajums $ada pienakuma ievéro$anai ir tas, vai valsts ir
rikojusies ar piendcigu ruapigu jeb veikusi visus sapratigi sagaidamos
pasakumus, lai novérstu cilvéktiesibu parkapumus. Kopuma atbilstosi §im
valsts pienakumam veicamos pasakumus var iedalit trijas kategorijas: pirma
paredz veikt uznémumu darbibu uzraudzibu, otra - izstradat un ieviest
tiesisko reguléjumu, savukart tre$a pieprasa nodrosinat efektivus tiesibu
aizsardzibas lidzeklus. No §sim kategorijam Ipasi jaizcel tiesiska reguléjuma
nepiecieSsamiba, kas pieprasa uznémumiem istenot cilvéktiesibu rapibas
pienakumu, tadéjadi laujot gan novérst un mazinat uznémeéjdarbibas radito
negativo ietekmi uz cilvéktiesibam, gan veicinat cilvéktiesibu parkapumu
upuru tiesibu aizsardzibu.

Valstim normativo aktu limeni batu janostiprina starptautiskajiem cilvéek-
tiesibu standartiem un labas prakses piemériem atbilstoss juridiski saistoss
pienakums uznémumiem veikt regularu savu darbibu ietekmes uz cilvéktie-
sibam noveértéjumu, ipasu uzmanibu pievérsot mazak aizsargatajam personu

39



28.

29.

30.

31

grupam, pieméram, bérniem, darbiniekiem un pamatiedzivotajiem. Tikai
$ada veida valstis var pilnvértigi istenot pienakumu aizsargat cilvéktiesibas,
savukart uznémumi - pienakumu ievérot jeb respektét cilvéktiesibas. Par
$ada pienakuma neizpildi batu nosakamas efektivas, samérigas un atturo-
$as sankcijas, ka ari paredzama iespéja cilvéktiesibu parkapumu upuriem
sanemt atbilstosu atlidzinajumu.

Lai izpilditu pienakumu istenot cilvéktiesibas, valstim javeic visi nepiecie-
$amie pasakumi, maksimali izmantojot tam pieejamos resursus, kas lautu
atvieglot un veicinat cilvéktiesibu izmanto$anu un atseviskos gadijumos tiesi
nodrosinatu preces, pakalpojumus un informaciju, kas ir btiska cilvéktie-
sibu realizacijai. Tas attiecas arl uz dazadiem izglitojo$iem pasakumiem
un pamudinajumiem (pieméram, jebkada veida atbalsts uznémumiem un
to piekluve publiskiem iepirkumiem ir paklauta nosacijumam par UNGP
ievérosanu) ievérot cilvéktiesibas un veicinat sadarbibu ar uzgpémumiem.
Valstim ne tikai jauzrauga uznémumu darbiba, bet ari jasniedz tiem
nepiecieSamais atbalsts (konsultacijas, apmacibas, resursi) to pienakumu
istenosanai, it seviski tiem uznémumiem, kas darbojas konfliktu skartajas
Z0nas.

Valsts pienakumam ievérot, aizsargat, istenot ir ari eksteritoriala dimensija,
kas kopuma paredz neparkapt cilvéktiesibas arvalstis, neapgrutinat arvalstu
iespéjas nodrosinat cilvéktiesibas to teritorija, ka ari veikt pasakumus, lai
veidotu starptautisku vidi, kas vérsta uz cilvéktiesibu istenosanu vispilniga-
kaja forma. Valsts pienakuma aizsargat eksteritoriala dimensija pielauj un
pieprasa valstij noteikt reguléjumu, kas paredz uznémumiem pienakumu
veikt pienacigas rtpibas parbaudi visas to darbibas neatkarigi no veik$anas
vietas.

Efektivi parnemot ievérot, aizsargat, istenot ietvaru ari attieciba uz uznémej-
darbibas un cilvéktiesibu jomu, iespéjams sagaurinat parvaldibas nepilnibas,
kas lauj transnacionalajiem uzpémumiem izvairities no atbildibas par to
veiktajiem parkapumiem, un novérst skérslus korporativo parkapumu
upuru piekluvei efektiviem tiesibu aizsardzibas lidzekliem. Attiecigi valstim
butu jaapzina un janovér$ visas iespéjamas pretrunas starp to ricibu un
pienakumiem atbilstosi iepriek$ minétajai tipologijai. Tas ietver gan jau
esosa tiesiska reguléjuma un tiesibu aizsardzibas mehanismu izvértésanu,
gan noslégto ieguldijumu un tirdzniecibas ligumu parskatisanu, $adu
ligumu slég$anas procesa ieklaujot noteikumus, kas skaidri atsaucas uz
valsts saistibam cilvéktiesibu joma un nodro$ina, ka iegulditaju un valstu
stridu iz8kir§anas mehanismos cilvéktiesibas tiek nemtas véra, interpretéjot
noslégtos ligumus.

Uznémeéjdarbiba veikto cilvéktiesibu parkapumu upuriem batu mérktie-
cigi javér$as ari starptautiskajas un regionalajas cilvéktiesibu aizsardzibas
instithicijas (ANO cilvéktiesibu aizsardzibas mehanismi, regionalas cilvek-
tiesibu tiesas) saistiba ar ieprieks aprakstito valsts pienakumu neizpildi
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uznémeéjdarbibas un cilvéktiesibu joma, lai veicinatu savu tiesibu aizsta-
vibu, nostiprinatu jau eso$o valsts pienakumu izpratni un tos turpmak
konkretizétu. Sobrid valsts pienakumi uznéméjdarbibas un cilvéktiesibu
joma vistiesak atklati ANO institaciju sniegtajos starptautisko cilvéktiesibu
ligumu komentaros, kam pasiem par sevi nepiemit juridiski saisto$s spéks.
To savukart var izmantot ki apsvérumu, lai nepamatoti sasaurinatu vai
kopuma noliegtu konkrétu juridiski saisto$u valsts pienakumu pastavésanu
uznpéméjdarbibas un cilvéktiesibu joma. Tadéjadi juridiski saistosu nolé-
mumu pienemsana butu visnota] vélama, lai nostiprinatu un konkretizétu
valsts pienakumus, ka ari kliedétu jebkadas $aubas par valsts butisko lomu
personu tiesibu aizsardzibai pret uznémeéjdarbibas radito negativo ietekmi.
Pirmais jebkurai valstij veicamais uzdevums ir uznéméjdarbibas un cilvék-
tiesibu nacionala ricibas plana izstradasana un pienemsana, ievérojot ANO,
citu starptautisko organizaciju un cilvéktiesibu aizsardzibas organizaciju
ieteikumus, ka ari iesaistot $aja procesa plagaku sabiedribu un ieinteresétas
personas. Sads process var ari stimulét nacionala limena dialogu par uzné-
mumu ietekmi uz cilvékiesibam, identificét normativa reguléjuma (ipasi
attieciba uz piekluvi tiesibu aizsardzibas mehanismiem) un politikas inicia-
tivu nepilnibas un pilnveides iespéjas, veicinat koordinétu valsts institiiciju
darbibu un UNGP jeviesanu, ka ari noteikt tiesiska reguléjuma bazes liniju,
lai novértétu turpmako progresu uznéméjdarbibas un cilvéktiesibu joma un
sekmeétu cilvéktiesibas balstitu ilgtermina attistibu.

Lai turpmak uzraudzitu un veicinatu valsts un uznémumu ricibas atbilstibu
UNGP, ka ari citiem jau pastavos$ajiem standartiem uznémeéjdarbibas un
cilvéktiesibu joma, valstim butu japieskir nacionalajam cilvéktiesibu insti-
tlcijam atbilsto$s mandats, finansu resursi un kapacitate. To ipasa statusa
un kompetences dé| nacionalas cilvéktiesibu institiicijas spéj veikt butiskus
uzdevumus cilvéktiesibu aizsardzibai pret uznémeéjdarbibas radito negativo
ietekmi, citstarp veicot uzraudzibas, padomdevéjas, pétniecibas un izglito-
$anas funkcijas.

Valstim un starptautiskajam cilvéktiesibu organizacijam butu lielaka vériba
japieskir tiesi valstu sniegumam uznémeéjdarbibas un cilvéktiesibu joma
(pieméram, ANO Universala Periodiska parskata un citu forumu ietvaros),
lai raditu skaidras ekspektacijas par cilvéktiesibu aizsardzibu pret uznémeéj-
darbibas radito negativo ietekmi un mudinatu valstis veikt aktivas darbibas
UNGP isteno$anai un zino$anai par panakto progresu un pastavosajiem
izaicindgjumiem. Javeicina ari valstu zino$ana par darbibam konkrétas jomas
stiprina$ana un labas prakses pieméru apmainu starptautiska limeni.
Parfrazéjot un pievienojoties promocijas darba ievada citétajam profesora
Dz. Ragija vértéjumam par UNGP sagaidamo ietekmi, jauzsver, ka valsts
pienakumu uznéméjdarbibas un cilvéktiesibu joma atklasana un analizésana
neiezimé visu uznémeéjdarbibas un cilvéktiesibu jomas izaicinajumu beigu
sakumu. To drizak varétu uzskatit par §o problému risinajumu “sakuma
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beigam”, kas iezimé nakamas darbibas mérktiecigai ricibai cilvéktiesibu
aizsardzibai un ilgspéjigas uznémeéjdarbibas veicinasanai, ka ari neizslédz
citus daudzsolo$us nakotnes risinajumus.
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ANNOTATION

Globalization has created a rift between the operation of powerful transna-
tional corporations and the ability of society to manage the negative impacts of
these activities on the implementation of human rights. These governance gaps
provide an enabling environment for human rights violations without providing
adequate penalties to perpetrators or redress for victims.

The aim of the doctoral thesis is to reveal and explore the obligations of
the state in the field of business and human rights, taking into account both cur-
rent and potential challenges to the protection of human rights against violations
committed by transnational corporations and determining the most effective
way to overcome these challenges. To achieve the aim of the doctoral thesis,
the author has analysed the effects of transnational corporations on human
rights, identified the most characteristic obstacles to protection of the rights
of individuals who have fallen victim to corporate human rights violations,
studied the regulation of transnational corporations in international law and
its shortcomings, including analysis of the direct obligations of corporations
in the human rights system, as well as revealed the obligations of the state in
the context of business and human rights.

The author concludes, inter alia, that by fully fulfilling its obligations to
respect, protect, and fulfill human rights in the context of business, it is possible
to narrow the governance gaps that permit transnational corporations to avoid
liability for their violations and to remove obstacles, which prevent the victims
of corporate violations to access effective legal remedies. The extraterritorial
dimension of the state’s obligation to protect human rights allows and requires
the state to establish a framework that requires transnational corporations to
conduct due diligence in all their activities, regardless of the place of their
performance.

The topic of the doctoral thesis contributes to theory and practice by illumi-
nating the very complex dynamics between transnational corporations, human
rights and regulatory framework. The conclusions of the doctoral thesis can
yield a deeper understanding of the systemic problems that hinder the protec-
tion of human rights against violations committed by business, and the ways
how to overcome these obstacles. They also allow for a critical evaluation of
already proposed solutions to reduce governance shortcomings, to improve these
solutions and to formulate new ones.
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INTRODUCTION

“[H]istory teaches us that markets pose the greatest risks - to society
and business itself - when their scope and power far exceed the reach
of the institutional underpinnings that allow them to function
smoothly and ensure their political sustainability. This is such a time
and escalating charges of corporate-related human rights abuses are
the canary in the coal mine, signalling that all is not well.”

John Ruggie, Special Representative of the UN Secretary-
General on the issue of human rights and transnational
corporations and other business enterprises

Description of the problem under study, its relevance,
significance of the topic in theory and practice

Transnational corporations?, whose impact on human rights has become
the focus of current international law debates3, play a central role in the complex
process of structural transformation and increasing interdependence known as
globalization4. The privileges granted to transnational corporations have allowed
them to acquire unfathomable economic and political influence.> Certain trans-
national corporations possess greater economic power than most countries®, in

1 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie. UNHRC,
A/HRC/8/5, 7 April 2008, para. 2.

2 Tetto-Gillies G. The Role of Transnational Corporations in the Globalisation Process. In: The Hand-
book of Globalisation. 3rd ed. Cheltenham, UK: Edward Elgar Publishing, 2019, pp. 155-164.

3 Elaboration of an International Legally Binding Instrument on Transnational Corporations
and other Business Enterprises with respect to Human Rights. UN Human Rights Council
(hereinafter - UNHRC), UN Doc. A/HRC/26/9, 14 July 2014.; Judgment by the European
Court of Human Rights of 14 February 2023 in the case 21884/18, Halet v. Luxembourg, 192. §.

4 Globalization and its Impact on the Full Enjoyment of All Human Rights. UN General
Assembly (hereinafter - UNGA), UN Doc. A/RES/60/152, 16 December 2005, para. 10;
McCorquodale R., Fairbrother R. Globalisation and Human Rights. Human Rights Quarterly,
Vol. 21, No. 3, 1999, pp. 735-766; Sjolander C. T. The Rhetoric of Globalization: What’s in
a Wor(l)d? International Journal, Vol. 51, No. 4, 1996, pp. 603-616.

5 Gill S, Cutler A. C. (eds.). New Constitutionalism and World Order. Cambridge: Cambridge
University Press, 2014; Muchlinski P. Multinational Enterprises and the Law. 2nd ed. New
York: Oxford University Press, 2007; Green D. Transnational Corporations as Drivers and
Targets of Change: How Change Happens. Oxford: [s. n.], 2016.

6 Anderson S., Cavanagh J. Top 200: The Rise of Global Corporate Power. Institute for Policy
Studies, 4 December 2000. Available: www.ips-dc.org/reports/top200.htm [last viewed
17 February 2025].
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other words, more than half of the world’s largest economic entities are these
giant companies, not sovereign states’, and these companies directly subor-
dinate a vast number of individuals. For example, the US transnational retail
company Walmart employs more than 2.1 million people, or more people than
the population of Latvia8. Therefore, along with the influence of transnational
corporations, their role in the realization of human rights has also risen®.
Debate continues as to whether, overall, transnational corporations do more
good or harm in the area of human rights!0, but it is clear that the enormous
influence of these companies increases their potential to influence the imple-
mentation of human rights, both positively and negatively.l! Namely, in many
cases, the trade and investment activities of companies can promote the efficient
use of capital, technology, human resources and natural resources, thereby
positively affecting the well-being of society and the implementation of human
rights, especially social and economic rights.12 For example, these companies
create jobs, thereby promoting the right to work, and may also voluntarily grant

7 69 of the Richest 100 Entities on the Planet Are Corporations, not Governments, Figures
Show. Global Justice Now, 17 October 2018. Available: https://www.globaljustice.org.uk/
news/69-richest-100-entities-planet-are-corporations-not-governments-figures-show/ [last
viewed 17 February 2025].

8 How many people work at Walmart? Walmart. Available: https://corporate.walmart.com/
askwalmart/how-many-people-work-at-walmart [last viewed 17 February 2025]; for
comparison with the population of Latvia, see Oficialas statistikas portals. Iedzivotaju skaits
un ta izmainas. Available: https://stat.gov.Iv/lv/statistikas-temas/iedzivotaji/iedzivotaju-
skaits/247-iedzivotaju-skaits-un-ta-izmainas [last viewed 17 February 2025].

9 Baumann-Pauly D., Nolan J. (eds.). Business and Human Rights: From Principles to Practice.
London, New York: Routledge, 2016, p. 1.

10 See an informed and data-based discussion among several authors on the positive and

negative impacts of transnational corporations on the implementation of human rights:

Meyer W. H. Human Rights and MNCs: Theory versus Quantitative Analysis. Human Rights

Quarterly, Vol. 18, No. 2, 1996, pp. 368-397 (assertion that the overall impact of transnational

corporations is positive); Smith J., Bolyard M., Ippolito A. Human Rights and the Global

Economy: A Response to Meyer. Human Rights Quarterly, Vol. 21, No. 1, 1999, pp. 207-219;

Meyer, W. H. Confirming, Infirming and “Falsifying” Theories of Human Rights: Reflections

on Smith, Bolyard and Ippolito Through the Lens of Lakatos. Human Rights Quarterly,

Vol. 21, No. 1, 1999, pp. 220-228.

Weissbrodt D., Kruger M. Human Rights Responsibilities of Businesses as Non-State Actors.

In: Alston Ph. (ed.). Non-State Actors and Human Rights. Oxford: Oxford University Press,

2005, pp. 315-350, here p. 317; Jagers N. The Legal Status of the Multinational Corporation

under International Law. In: Addo M. (ed.). Human Rights Standards and the Responsibility

of Transnational Corporations. The Hague: Kluwer Law International, 1999, pp. 259-270, here

p. 260 f.

Globalisation and its Impact on the Full Enjoyment of All Human Rights. UNGA, UN Doc.

A/RES/65/216, 6 April 2011, para. 10; see also the examples where companies actively defend

international rights, including human rights, and through their actions achieve the effective

implementation thereof: Butler J. The Corporate Keepers of International Law. American

Journal of International Law, Vol. 114, No. 2, 2020, pp. 189-220.

)
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certain economic and social benefits to their employees, such as essential medi-
cines for HIV-positive workers in developing countries or education for younger
employees. Their innovations may create new products, such as medicines and
technologies, that facilitate the realization of the right to health and the right to
education. However, they can also cause significant harm to the environment!3
and compliance with human rights.14

One of the most prominent examples of the devastation caused by transna-
tional corporations and attempts to avoid any responsibility for human rights
violations is the Bhopal tragedy in India, where 35 tons of toxic gases leaked
from a pesticide factory due to the negligence of the chemical company Union
Carbide, killing more than 7000 people and injuring many more.!5 Another
example of large-scale environmental and social damage is the Niger Delta in
Nigeria, where a report by the United Nations Environment Programme has
confirmed that the delta is polluted to such an extent that, after more than fifty
years of oil operations by Shell, it no longer meets any environmental standards.1¢
The report confirms local people’s claims that their rights to water, food, health,
a healthy environment and the right to maintain their traditional way of life
are being violated. Another prominent issue is working conditions in the supply
chains of transnational companies, as illustrated by the infamous Rana Plaza
disaster in Bangladesh, where more than 1100 workers, mostly women, who
were making popular brand-name clothing for Western consumers perished in
the collapse of a factory.l”

13 Climate Change and Poverty Report of the Special Rapporteur on Extreme Poverty and
Human Rights. UNHRC, A/HRC/41/39, 17 July 2019, paras. 33-36.

14 The Relationship between the Enjoyment of Human Rights, in Particular, International
Labour and Trade Union Rights, and the Working Methods and Activities of Transnational
Corporations. UN Secretary-General. ECOSOC, E/CN.4/Sub.2/1995/11, 1995; Report
of the Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and other Business Enterprises. Corporations and Human Rights:
a Survey of the Scope and Patterns of Alleged Corporate-Related Human Rights Abuse. UN
Special Representative of the Secretary-General, A/HRC/8/5/Add.2, 23 May 2008; Stephens
B. The Amorality of Profit: Transnational Corporations and Human Rights. Berkeley Journal
of International Law, Vol. 20:45, No. 1, 2002, pp. 45-90; Bravo K. E., Martin J., Ho T. V. (eds.).
When Business Harms Human Rights: Affected Communities that Are Dying to Be Heard.
[S. L]: Anthem Press, 2020.

15 Amnesty International. Clouds of Injustice: Bhopal Disaster 20 Years On. London: Amnesty
International Publications, 2004.

16 Environmental Assessment of Ogoniland: Site Factsheets, Executive Summary and Full
Report. United Nations Environment Programme, 1 August 2011. Available: https://www.
unep.org/resources/assessment/environmental-assessment-ogoniland-site-factsheets-
executive-summary-and-full [last viewed 17 February 2025].

17 Amnesty International. The State of the World’s Human Rights. Amnesty International,
2014/2015, p. 73. Available: https://www.amnesty.org/en/pol10-0001-2015-en-2/ [last
viewed 17 February 2025]; ILO. The Rana Plaza Accident and its aftermath. International
Labour Organization (hereinafter — ILO). Available: https://www.ilo.org/global/topics/
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Finally, in some cases, as indicated by the UN Secretary-General, “...com-
panies take advantage of, maintain and have even initiated armed conflicts in
order to plunder destabilized countries to enrich themselves, with devastating
consequences for civilian populations™s.

The aforementioned examples are only a small fraction of the corporate
human rights abuses regularly documented on the website of Business and
Human Rights Resource Center!®. However, these examples have captured
the attention of the international community not only because of the unspeak-
able suffering they have caused to the victims, but also because of the blatant
lack of accountability on the part of transnational corporations, who largely
remain unpunished.20

One of the reasons for this lack of corporate responsibility is the complex
corporate structure of transnational corporations, which allows them to easily
disassociate themselves from liability. In particular, the UN Committee on
Economic, Social and Cultural Rights, when speaking about human rights
violations committed by business, has recognized: “Because of how corporate
groups are organized, business entities routinely escape liability by hiding
behind the so-called corporate veil, as the parent company seeks to avoid lia-
bility for the acts of the subsidiary even when it would have been in a position
to influence its conduct.”2! Such companies can also relatively easily “jump from
one jurisdiction to another”22, thus avoiding operational restrictions. Professor
and expert of the field Beth Stephens points out that transnational companies

geip/WCMS_614394/lang--en/index.htm#:~:text=Since%20the%20Rana%20Plaza%20
disaster,and%2027%20lost%20their%20lives [last viewed 17 February 2025].
18 Report of the Secretary-General to the Security Council on the Protection of Civilians in
Armed Conflict. UN Security Council, $/2002/1300, 26 November 2002, para. 58.
19 Business and Human Rights Resource Center is an independent, international, non-profit
organization that collaborates with Amnesty International and leading academic institutions.
Its online library documents the activities of more than 4500 companies worldwide, largely
through the organization’s regional network of researchers. The organization’s goal is to
promote greater understanding and meaningful discussion on important issues related
to business and human rights. The information on its website is frequently used in UN
documents as well as in prestigious academic journals. See the website of Business and Human
Rights Resource Center https://www.business-humanrights.org/en/
Deva S. Regulating Corporate Human Rights Violations: Humanizing Business. London,
New York: Routledge, 2012; Sepinwall A. J. Guilty by Proxy: Expanding the Boundaries of
Responsibility in the Face of Corporate Crime. Hastings Law Journal, Vol. 63, No. 2, 2012,
pp. 411-454; De Jonge A. Transnational Corporations and International Law: Bringing TNCs
out of the Accountability Vacuum. Critical Perspectives on International Business, Vol. 7,
No. 1, 2011, pp. 66-89.
General Comment No. 24 (2017) on State Obligations under the International Covenant on
Economic, Social and Cultural Rights in the Context of Business Activities. UN Committee
on Economic, Social and Cultural Rights, E/C.12/GC/24, 10 August 2017, para. 42.
22 Report on the First Session of the Open-Ended Intergovernmental Working Group on
Transnational Corporations and Other Business Enterprises with Respect to Human Rights,
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“have long outgrown the legal structures that govern them, reaching a level
of transnationality and economic power that exceeds domestic law's ability to
impose basic human rights norms.”23

Former UN Special Representative of the Secretary-General on Human
Rights and Transnational and Other Business Enterprises, John Ruggie, has
accurately identified governance gaps as a fundamental problem in the area of
business and human rights.24 Namely, globalisation has created a gap between
the activities and influence of transnational corporations and the capacity of
society to manage the negative consequences associated with these activities.
Regulation that promotes the expansion of the global market has become more
stringent and enforceable in recent years, while regulation aimed at promoting
equally legitimate social objectives, such as poverty reduction, labour standards,
human rights or environmental quality, has lagged behind and in some cases
has actually become weaker.25 In a sense, business has been globalized, while
the rule of law yet has not. These governance gaps provide an enabling envi-
ronment for corporate wrongdoing without adequate sanctions or redress for
victims. Narrowing and eventually closing these gaps is a fundamental challenge
for business and human rights.

J. Ruggie also concluded that the most serious human rights violations are
observed in “weak governance zones” or countries with a low level of rule of law
and in conflict zones.26 Although J. Ruggie has successfully identified the main
issue and the territories where this problem is particularly acute, the same cannot
currently be said for his proposed solution to the problem in the form of the UN
Guiding Principles on Business and Human Rights (hereinafter also the UNGP).
Among other things, the paper offers examination of the history and content of
the development of the UNGP, however, it should be noted that it is a non-legally
binding instrument that potentially facilitates further discussion, but does not in
itself solve the challenges related to the activities of transnational corporations
in the field of human rights. This was later acknowledged by J. Ruggie himself

with the Mandate of Elaborating an International Legally Binding Instrument. UNHRC,
A/HRC/31/50, 5 February 2016, para. 50.

23 Stephens B. The Amorality of Profit: Transnational Corporations and Human Rights. Berkeley
Journal of International Law, Vol. 20:45, No. 1, 2002, pp. 45-90, here p. 54.

24 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie. UNHRC,
A/HRC/8/5, 7 April 2008, para. 3; sk. arl: Simons P, Maclin A. The Governance Gap:
Extractive Industries, Human Rights, and the Home State Advantage. London, New York:
Routledge, 2014.

25 Ruggie J. The Theory and Practice of Learning Networks: CSR and the Global Compact.
Journal of Corporate Citizenship, No. 5, 2002, pp. 27-35, here p. 30.

26 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie. UNHRC,
A/HRC/8/5, 7 April 2008, paras. 47-49.
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in his last report to the UN Human Rights Council, indicating that the legal
framework created by the UNGP is only the “end of the beginning”.27

More than 10 years have passed since the UN Human Rights Council
unanimously supported the adoption of the UNGP,28 but during this time
the aforementioned governance shortcomings have not diminished at all.
On the contrary, the UN Working Group on the issue of human rights and
transnational corporations and other business enterprise2® concluded in its
2022 report that “the governance gaps that allow business-related human
rights abuse to occur across sectors and regions — and which created the need
to develop the UNGPs - not only persist, but have become more urgent over
the past decade” 30, thus “[ilncreasing the pace in realizing better prevention and
remediation of adverse impacts is an urgent priority” 31. These conclusions once
again confirm the relevance of this problem. It is believed that any meaningful
progress in the areas of business and human rights depends on how the prob-
lems of lack of regulation are addressed.32 Therefore, their possible solutions
are of fundamental importance not only in legal doctrine, but also in practice,
where they are awaited, inter alia, by an indeterminable number of corporate
misconduct victims.

The topic of the doctoral thesis contributes to theory by elucidating
the highly complex dynamics between transnational corporations, human
rights, and regulatory frameworks, as well as by offering analysis of the hitherto
insufficiently researched state obligations in the field of business and human
rights, the challenges of their implementation, and the possibilities for over-
coming these challenges. Although the author analyses and widely refers to
the current research on the topic of the doctoral thesis, the existing sources
mostly consider a particular aspect of the topic of the doctoral thesis and are
not aimed at a systemic and comprehensive analysis dedicated to the obligations
of the state in the field of business and human rights.

27 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises, John Ruggie. Guiding
Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework. UNHRC, A/HRC/17/31, 21 March 2011, para. 13.

28 17/4 Human rights and transnational corporations and other business enterprises. UNHRC,
A/HRC/RES/17/4, 6 July 2011, para. 1.

29 Established by a resolution of the UN Human Rights Council. See: Resolution 17/4: Human
rights and transnational corporations and other business enterprises. UNHRC, UN Doc.
A/HRC/17/4, 6 July 2011, para. 6.

30 Tenth Anniversary of the Guiding Principles on Business and Human Rights: a Roadmap for
the Next Decade of Business and Human Rights — Raising the Ambition, Increasing the Pace.
Report of the Working Group on the issue of human rights and transnational corporations
and other business enterprises. UNHRC, A/HRC/50/40/Add.3, 8 June 2022, para. 7.

31 Tbid.

32 Ibid., para. 8.
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To the best of the author’s knowledge, the current doctoral thesis is the first
scientific study of its kind to analyse obligations of state in the area of business
and human rights, comprehensively using the full framework of state obligations
to “respect, protect, fulfill”, including examining the role of state-owned enter-
prises, as well as an in-depth assessment of the barriers to victims of corporate
wrongdoing, which preclude accessing effective remedies in both host and home
countries of transnational corporations.

Furthermore, analysing the ways in which transnational corporations
impact human rights, how they are regulated, and how they are able to avoid
accountability for violations contributes to a deeper understanding of the sys-
temic problems that hinder the protection of human rights from business-related
human rights abuses, and the means for addressing these obstacles. The topic
of the doctoral thesis also allows for a critical evaluation of already proposed
solutions for reducing governance shortcomings, to improve these solutions and
to find new ones. Finally, the thesis can be used for academic purposes, edu-
cating not only future and current law students, but also business management
students who will guide the development of the field of entrepreneurship and
human rights in the foreseeable future.

The theoretical insights gained in the thesis have the potential to create tan-
gible positive results in practice. Formulation of strategies aimed at protecting
human rights and strengthening the responsibility of companies in the field
of human rights is promoted by identifying and proposing solutions that help
address the shortcomings of the legal framework that permit transnational
corporations to evade liability. The findings of the doctoral thesis will be useful
for policymakers, advocacy groups, and even the business sector, helping to
create more effective mechanisms for preventing and redressing human rights
violations. The author hopes that the doctoral thesis will promote changes in
the legal framework, human rights-compliant business practices, and public
awareness campaigns aimed at strengthening socially responsible business
practices and respect for victims of corporate human rights violations. This
doctoral thesis is the first study of this level in the field of business and human
rights in Latvia,33 accordingly, it can be used as a point of departure for broader
debates and research in Latvian society, considering the role of business in
the implementation of human rights. Although the author has taken targeted
action to popularize this area of law during the development of his doctoral

33 With an exception of some articles: Ziemele I. Privatpersonu un juridisko personu veiktie
cilvéktiesibu parkapumi. Jurista Vards, 03.02.2015., Nr. 05 (857), 12.-21. lpp.; Freimane N.,
Inkus$a K. Komercdarbiba un cilvéktiesibu ievéro$ana: savstarpéjo attiecibu jautajumi. Jurista
Vards, 25.08.2009., Nr. 34 (577), 11.-19. Ipp.
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thesis,34 no significant public discussions regarding this topic have taken place
in Latvia to date, and until mid-2023, the UNGP, which is the basic document in
this area, was not even available in Latvian language35. However, there is reason
to believe that the topic of this doctoral thesis will gradually gain due attention
in the context of Latvia, even more so because the Ombudsman of the Republic
of Latvia in April 2023 appealed to the Prime Minister to immediately develop
and approve a national action plan on business and human rights, involving
the wider public in the preparation of this plan, to promote understanding of
the values and principles contained in the UNGP, as well as research in the field
of business and human rights at the academic level.36

Aim and tasks of the doctoral thesis

To address the fundamental problem of business and human rights described
above, namely, to tackle the existing governance shortcomings and promote
corporate accountability for human rights abuses, legal scholars have proposed
various possible solutions. For example, Denis Arnold,37 Steven Ratner,38 Nicolas

34 In addition to giving lectures and presenting reports at conferences on the respective
topic, organizing a network of researchers, and establishing a dialogue with responsible
state institutions in the specific field, the author has published scientific articles - see:
Birgelis M. Skersli piekluvei tiesai Eiropas Savieniba lietas par transnacionilo uznémumu
pielautajiem cilvéktiesibu parkapumiem. Latvijas Universitates 77. starptautiskas zinatniskas
konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2019, 343.-349. lpp.;
Birgelis M. Transnacionalo uznémumu ietekme uz cilvéktiesibam un centieni to regulét.
Jurista Vards, 31.03.2020., Nr. 13 (1123), 28.-31. lpp.; Birgelis M. Konvencijas par
uznéméjdarbibu un cilvéktiesibam nepiecie$amiba. Tiesibas un tiesiska vide mainigos
apstaklos. Latvijas Universitates 79. starptautiskas zinatniskas konferences rakstu krajums.
Riga: LU Akadémiskais apgads, 2021, 97.-103. lpp.; Birgelis M. Towards Treaty on Business
and Human Rights: Key Areas of Agreement. Electronic Scientific Journal of Law Socrates,
Vol. 23, No. 2, 2022, pp. 156-164. Available: https://doi.org/10.25143/s0cr.23.2022.2.156-164
[last viewed 17 February 2025].

Uznéméjdarbibas un cilvéktiesibu pamatprincipi. Valsts valodas centrs. Available: https://www.
vvc.gov.lv/lv/starptautiskie-tiesibu-akti/uznemejdarbibas-un-cilvektiesibu-pamatprincipi [last
viewed 17 February 2025].

Letter of the Ombudsman of the Republic of Latvia dated 5 April 2023 (No. 1-5/98) to
the Prime Minister (also sent for information to the Saeima Human Rights and Public Affairs
Committee and the Ministry of Foreign Affairs) “Par uznéméjdarbibas un cilvéktiesibu
nacionalo ricibas planu”. Available: https://www.tiesibsargs.lv/wp-content/uploads/2023/04/
par-uznemejdarbibas-un-cilvektiesibu-nacionalo-planu.pdf [last viewed 17 February 2025].
37 Arnold D. G. Corporations and Human Rights Obligations. Business and Human Rights

Journal, Vol. 1, No. 2, 2016, pp. 255-275.
38 Ratner S. Corporations and Human Rights: A Theory of Legal Responsibility. Yale Law
Journal, Vol. 111, No. 3, 2001, pp. 443-545.
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Carrillo-Santarelli,3 Lopez Latorre40 and Andrés Felipe4! propose to establish
direct human rights obligations for companies, and also provide considerations
indicating why it would be appropriate to recognize such obligations within
the current legal framework. Meanwhile, Surya Deva42 and David Bilchitz43
call for a legally binding international human rights treaty to regulate business
and human rights. Ludovica Chiussi Curzi%4 suggests a broader interpretation
of the general principles recognized in international law to hold companies
accountable. Each of these recommendations has its strengths and weaknesses,
some of which are discussed in greater detail in the doctoral thesis. Ultimately,
it must be agreed that there is no single simple solution to the challenges posed
by business with regard to human rights, or, in the words of J. Ruggie, “no single
silver bullet can resolve the business and human rights challenge” 45. However,
it should be noted that one potential solution - adequate implementation of
existing obligations of state in the field of human rights - is a mechanism for
improving business and human rights that has so far been insufficiently under-
stood and used in theory and practice. 46

39 Carrillo-Santarelli N. A Defence of Direct International Human Rights Obligations of (All)
Corporations. In: The Future of Business and Human Rights: Theoretical and Practical
Considerations for a UN Treaty. Ed by J. L. Cernic and N. Carrillo-Santarelli. [S. L]:
Intersentia, 2018, pp. 33-62.

40 Latorre L., Felipe A. In Defence of Direct Obligations for Businesses Under International
Human Rights Law. Business and Human Rights Journal, Vol. 5, No. 1, 2020, pp. 56-83.

41 Tbid.

42 Deva S. Business and Human Rights: Time to Move Beyond the “Present”? In: Rodriguez-
Garavito C. (ed.). Business and Human Rights: Beyond the End of the Beginning. Cambridge:
Cambridge University Press, 2017, pp. 62-75.

43 Bilchitz D. The Necessity for a Business and Human Rights Treaty. Business and Human
Rights Journal, Vol. 1, Issue 2, 2016, pp. 203-227.

44 Chiussi Curzi L. General Principles for Business and Human Rights in International Law.
Leiden: Brill | Nijhoff, 2020.

45 Report of the Special Representative of the Secretary-General on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. John Ruggie — Business
and Human Rights: Mapping International Standards of Responsibility and Accountability
for Corporate Acts. UNHRC, A/HRC/4/035, 9 February 2007, para. 88.

46 Palombo D. Business and Human Rights: The Obligations of the European Homes
States. Oxford, UK: Hart Publishing, 2019; Kyriakakis J. Corporations, Accountability
and International Criminal Law. Cheltenham, UK: Edward Elgar Publishing, 2021, p. 15;
Joseph S. An Overview of the Human Rights Accountability of Multinational Enterprises.
In: Kamminga M. T., Zia-Zarifi S. (eds.). Liability of Multinational Corporations under
International Law. The Hague: Kluwer Law, 2000, pp. 75-93, here p. 78; Report of the Special
Representative of the Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises. John Ruggie — Business and Human Rights:
Mapping International Standards of Responsibility and Accountability for Corporate Acts.
UNHRC, A/HRC/4/035, 9 February 2007, paras. 17, 86.
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The Working Group on the issue of human rights and transnational corpo-
rations and other business enterprises has concluded that the most significant
obstacle to reducing governance gaps is the lack of initiative on the part of states,
as they do not adequately implement the obligations that already arise from
international human rights obligations.4” Likewise, civil society organizations
have expressed the view that the fulfillment of state obligations in accordance
with the UNGP “remains an untapped opportunity™8. Therefore, the author
has chosen to assign decisive importance to obligations of state in the field of
business and human rights and to expand this line of scientific activity, since
potentially within the framework of the existing legal framework, the state can
most directly and effectively promote the elimination of governance deficiencies
and the protection of victims of corporate violations.

Therefore, the aim of the doctoral thesis is to reveal and explore the respon-
sibilities of the state in the field of business and human rights, taking into
account current and potential challenges to the protection of human rights
against violations committed by transnational corporations and determining
the most effective way to overcome these challenges.

The following tasks have been set to achieve the goal of the doctoral thesis:

1. To study and analyse the ways how transnational corporations can
impact human rights, particularly in a negative way, to determine
the groups of people most affected by such impacts, and the ways how
corporations are involved in human rights abuses.

2. To identify and analyse the most characteristic obstacles to the protec-
tion of the rights of victims of corporate human rights abuses, including
identifying the most typical practical and legal challenges in regions
where this type of protection of rights is most frequently implemented.

3. To ascertain the most important international legal instruments aimed
at preventing the negative impact of transnational corporations on
human rights, and analyse the ability of these instruments to effec-
tively protect the rights of individuals against the negative impact of
transnational corporations.

4. 'To examine the status of transnational corporations in international
law and to analyse whether the international human rights framework
currently already provides for direct legally binding obligations for
transnational corporations, and if not, to determine whether the estab-
lishment of such obligations would be possible and desirable.

47 Working Group on the Issue of Human Rights and Transnational Corporations and other
Business Enterprises. UNGA, A/73/163, 16 July 2018, para. 31.

48 International Organisation of Employers. Business at OECD, Business Europe. Input for
the Roadmap for the next decade — Building blocks for realizing UNGPs implementation
toward 2030. International Organisation of Employers. Available: https://www.ioe-emp.org/
index.php?eID=dumpFile&t=f&f=156069&token=169f89f152f75158958a2ad
367006e9bbf796aa8 [last viewed 17 February 2025].
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5. To appraise the state’s obligations in the field of human rights and ana-
lyse the ways how these obligations manifest themselves in the context
of business and human rights.

The tasks set to achieve the aim of the doctoral thesis sequentially com-
plement each other until the final task is completed and the thesis's objective
is reached, which is most comprehensively expressed in the fifth chapter of
the doctoral thesis, which is based on the insights gained from completing
the set tasks. Although the objectives of the doctoral thesis are most directly
reflected in the fifth chapter of the doctoral thesis, which contains the analysis
of the state’s obligations in the field of business and human rights, the author
believes that the conclusions expressed in this chapter cannot be perceived as
separate from other chapters of the doctoral thesis. The quality of the analy-
sis and conclusions contained in the fifth chapter of this thesis is ensured by
the tasks set to achieve the objective of the doctoral thesis and the corresponding
structure selected to align with these tasks.

Structure of doctoral thesis

The doctoral thesis consists of five chapters with subsections, an introduc-
tion, a summary, annotations, and a list of references. The introductory part of
each chapter highlights the issues addressed therein, followed by a discussion,
while the conclusions are provided at the end of the chapter, forming the basis
for the conclusions and recommendations encompassed in the summary of
the doctoral thesis.

The introduction to the doctoral thesis presents a description of the problem
under study, its relevance both in Latvia and internationally, the significance
of the topic in theory and practice, the aim, tasks and structure of the doctoral
thesis, as well as the methods employed in the study, and a bibliographic descrip-
tion. The introduction includes an explanation of the terms “non-state actor”
and “transnational corporation” that are substantial for the current doctoral
thesis. It is succeeded by five chapters with subsections.

The first chapter is dedicated to the impact of businesses on human rights.
It consists of two subsections: the first subsection reflects the influence of busi-
nesses on human rights, including the analysis of which groups of individuals are
most affected by this impact, while the second subsection views the involvement
of businesses in human rights abuses, both directly and indirectly. The indirect
involvement of businesses in human rights abuses is examined, with a distinc-
tion being made between active and passive modes of participation.

In the second chapter, the author analyses the current obstacles that prevent
victims of corporate misconduct from accessing effective remedies. The chapter
is divided into two subsections: the first examines the obstacles that victims
face in the host country of the transnational corporation, or the country where
the misconduct occurred, while the second subsection describes the obstacles
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encountered by victims in the home country of the transnational corporation.
Furthermore, the first subsection offers an in-depth examination of the obsta-
cles arising from investment protection treaty provisions and corporate law
principles that limit the liability of transnational corporations at the expense of
victims of corporate wrongdoing. The second subsection focuses on obstacles in
two specific regions - the United States of America (the USA) and the European
Union (the EU) Member States. In the USA, the primary obstacles are legal,
particularly exacerbated by recent US Supreme Court rulings. At the same time,
in EU Member States, in addition to practical and procedural obstacles, victims
must reckon with the challenges posed by the jurisdiction of EU courts and
the law applicable there.

In the third chapter, the author examines all the most important instru-
ments aimed at regulating the activities of transnational corporations in the field
of human rights, as well as analyses the ability of these instruments to protect
individuals against human rights violations committed by corporations.

In the fourth chapter, the author considers the status of transnational cor-
porations in international law and appraises whether they currently have direct
legally binding obligations under the international human rights law. The issues
surrounding the direct human rights obligations of transnational corporations
are also analysed.

The final - fifth — chapter of the doctoral thesis provides an in-depth
analysis of state obligations in the context of business and human rights, using
the typology of state obligations: respect, protect, fulfill. The chapter is divided
into four subsections, with a subsection for each type of state obligation, as well
as one subsection devoted to examining the manifestations of these obligations
beyond state borders. This chapter pays special attention to state obligations in
relation to state-owned enterprises, as well as the need for regulation that would
impose an obligation on companies to ensure that their operations comply with
human rights standards.

The conclusions of the doctoral thesis are based on the findings formulated
in the preceding chapters of this thesis.

Research methods used in development of doctoral thesis
and their application, characterisation of bibliography

There are various methods for understanding and analysing the issues of
human rights.4® Meanwhile, there is no single “silver bullet” or single correct

49 See, for example: Human Rights and Statistics: Getting the Record Straight. Ed. by
Th. B. Jabine and R. P. Claude. Philadelphia: University of Pennsylvania Press, 2016;
Methods of Human Rights Research. Ed. by F. Coomans, F. Griinfeld and M. T. Kamminga.
UK: Intersentia, 2009; Research Methods in Human Rights. Ed. by L. McConnell and
Rh. Smith. London: Routledge, 2018; Research Methods in Human Rights: A Handbook.
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method that should be used in human rights research.50 Consequently,
the author employs several widely recognized scientific research methods in
the development of the doctoral thesis, including those that are more widely
explained in the works of Latvian authors.

In order to fulfill the tasks of the doctoral thesis and achieve the aim thereof,
the author uses 1) the historical method,>! examining the repeated efforts of
the international community to regulate the activities of transnational corpora-
tions in the field of human rights, as well as the origins of transnational corpora-
tions and their corporate structures; 2) interpretative methods,52 explaining legal
norms contained in national, regional and international legislative frameworks;
3) analytical method,53 analysing, inter alia, legal obstacles that prevent victims
of corporate violations from accessing effective protection of their rights, as well
as the obligations of the state and companies within the framework of human
rights; 4) comparative method,54 comparing the specificities of legal frameworks
in different jurisdictions.

To characterize the historical situation and explicate the causal relationships
of past events, the author has selected and analysed documents available in
the databases of the UN and other institutions, which provide insight into
the process of developing regulation of transnational corporations, including
the main challenges and the variety of possible solutions. Additionally, the expla-
nations provided later by the most prominent experts regarding the process of
developing the legal framework, to which these experts themselves have made
significant contributions (as heads of responsible working groups, special repre-
sentatives/rapporteurs, etc.), have also been analysed, thus allowing for a broader
insight into informal discussions and legal policy considerations that do not
always appear in official documents.

The conclusions that have been formulated by applying the historical
method were also used to clarify the content of the legal norms analysed in
the doctoral thesis, by translating or interpreting legal norms. In order to analyse
a legal norm and clarify its meaning, the true content of the legal norm must be

Ed. by B. A. Andreassen, H.-O. Sano and S. McInerney-Lankford. UK: Edward Elgar
Publishing, 2017; Statistical Methods for Human Rights. Ed. by J. Asher, D. Banks,
E. J. Scheuren. New York: Springer, 2008.

50 Coomans A. P. M., Kamminga M. T., Griinfeld F. Methods of Human Rights Research:
A Primer. Human Rights Quarterly, Vol. 32, No. 1, 2010, pp. 179-186, here p. 185.

51 Osipova S. Ievads tiesibu sociologija. Riga: Tiesu namu agentara, 2010, 128. Ipp.

52 Melkisis E. 8. solis — Iztulkosanas metodes. In: Juridiskas metodes pamati. 11 soli tiesibu
normu pieméro$ana. Rakstu krajums Edgara Melkisa zinatniska redakcija. Riga: Latvijas
Universitate, 2003, 115.-125. Ipp.

53 Channels N. L. Social Science Methods in the Legal Process. New Jersey: Rowman &
Allanheld, 1985, p. 16.

54 Samuel G. An Introduction to Comparative Law Theory and Method. Oxford: Hart
Publishing, 2014, pp. 13-14.
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assessed in essence, including the studies of historical context of its creation and
identifying the goal for which the specific legal norm has been intended. For this
purpose, the author has used methods of interpretation of legal norms - not only
grammatical (philological), but also historical, systemic and teleological - in
order to fully reveal the content of legal norms and thus be able to analyse both
the obstacles created by legal norms and their absence in the implementation of
the rights of victims of corporate violations, as well as the scope and extent of
the obligations of states and companies. Various sources of law have been drawn
to effectively apply the methods of interpretation of legal norms - materials
for the development of regulatory enactments, case law and legal doctrine.

Interacting with the aforementioned research methods, the author has also
used the analytical method to identify current problems in practice, which are
primarily significant for victims of corporate human rights violations, and to
seek possible solutions, including clarifying the scope of existing obligations of
states in the field of business and human rights. Research and reports by civil
society organizations and international organizations, as well as court rulings
on matters related to the negative impact of business activities on human rights
and the protection of the rights of victims of corporate human rights violations,
have been primarily used to identify the key issues in practice.

The comparative method has been applied to better understand the problem-
atic of the issue under study and to provide more effective solutions to the prob-
lems, looking at the earlier solutions of such problems in individual jurisdictions
and court decisions, as well as viewing the solutions found for similar challenges.
By applying the conclusions obtained through the historical method, the com-
parative method enables formulating the assumptions about the prospective reac-
tions at present, and any specific solutions, for example, concerning the efforts
to establish direct obligations for companies in the field of human rights.

Overall, the doctoral thesis has an interdisciplinary orientation, as its goals are
achieved on the basis of the insights yielded by various areas of law (international
law, investment law, civil law, criminal law and commercial law), as well as busi-
ness ethics, management, economics and other fields. The doctoral thesis contains
accurate, but not exhaustive information. Simultaneously, in the author’s opinion,
it forms a sufficient basis for developing the conclusions of the doctoral thesis.

The sources have been selected in accordance with the aim and tasks of
the doctoral thesis. Taking into account the topic of the doctoral thesis, the study
is mainly based on sources in English, while some sources are in Spanish and
Latvian. Foreign literature selection was conducted in the Bodleian Law Library
of the University of Oxford, the Library of Legal Sciences (Zweigbibliothek
Rechtswissenschaft) of the Humboldt University, and the University of Valencia
Library, as well as by means of international interlibrary loan and online sci-
entific databases.

The doctoral thesis has been developed by examining many articles and
monographs by legal scholars, which are an irreplaceable resource for such work.
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An essential source thereof is the scientific inheritance of Professor J. Ruggie,
taking into account his invaluable role in the creation of the UNGP and his
contribution to the field of business and human rights. Consequently, the works
of other recognized legal scholars — Surya Deva and David Bilchitz, - who
critically scrutinize J. Ruggie’s work and point out the potential directions for
the development of legal thought and regulation have also been examined.55
To investigate the nature, operations and regulation of transnational corpo-
rations, the author has extensively studied and taken into account the research
by Professor Peter Muchlinski, especially the conclusions expressed in his
authoritative monograph on the respective types of companies and the legal
aspects thereof.56 In identifying and analysing the challenges to protecting
the rights of victims of corporate misconduct in litigation with transnational
corporations, the author has used, among other sources, the previous research
and observations by Professor Liesbeth Enneking7, as well as human rights and
business expert Jennifer Zerks. Further exploring the status of transnational
corporations in international law, the author has applied the five different posi-
tions or conceptions identified by legal scholar Roland Portmann on how to view
international legal personality.5 On the other hand, in his analysis of the obli-
gations of transnational corporations in the field of international human rights,
the author draws on the conclusions contained in the monograph on corporate
obligations in international law by legal scholar Markos Karavias.60 Finally, in
unfolding and analysing obligations of state in the field of business and human
rights, the author builds upon the internationally widely recognized typology
of state obligations “respect, protect, fulfill”, which is based on the legal insights
by Professor Henry Shue.6! Overall, the most widely recognized and approved
scientific works in the field under study have been analysed in the respective

55 Deva S., Bilchitz D. (eds.). Human Rights Obligations of Business: Beyond the Corporate
Responsibility to Respect? Cambridge: Cambridge University Press, 2013.

56 Muchlinski P. T. Multinational Enterprises & the Law. 3rd ed. Oxford: Oxford University
Press, 2021.

57 Enneking L. Foreign Direct Liability and Beyond: Exploring the Role of Tort Law in
Promoting International Corporate Social Responsibility and Accountability. The Hague:
Eleven International Publishing, 2012.

58 Zerk J. Corporate Liability for Gross Human Rights Abuses: Towards a Fairer and More
Effective System of Domestic Law Remedies. Report prepared for the Office of the UN High
Commissioner for Human Rights, p. 100. Available: https://www.ohchr.org/sites/default/files/
Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf [last
viewed 17 February 2025].

59 Portmann R. Legal Personality in International Law. Cambridge: Cambridge University Press,
2010.

60 Karavias M. Corporate Obligations under International Law. Oxford: Oxford University Press,
2013.

61 Shue H. Basic Rights: Subsistence, Affluence and U.S. Foreign Policy. 2nd ed. Princeton, NJ:
Princeton University Press, 1996, p. 167.
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chapters of the doctoral thesis, creating a dialogue with various authors and
developing their insights, as well as formulating new conclusions.

To achieve the aim of the doctoral thesis, the author has also drawn upon
national, regional and international case law. Recognizing that regional human
rights protection systems are increasingly important in the advancement and
protection of human rights,62 a significant role in the doctoral thesis is given
to the practice of human rights institutions not only at the UN level, but also
at the level of regional institutions - the European Court of Human Rights,
the Inter-American Court on Human Rights and the African Court on Human
and Peoples’ Rights — as well as two regional commissions — the Inter-American
Commission of Human Rights and the African Commission on Human and
Peoples’ Rights. Regional human rights systems as a whole provide a prism
through which to assess the scope, institutionalization, interpretation, and
implementation of international human rights 63, thus, their practice is a widely
used source for achieving the aim of the current doctoral thesis.

Considering the international nature of the topic of the doctoral thesis,
special emphasis has been places on the legal instruments of international organ-
izations, including UN institutions, reports, studies, recommendations, rulings
and particularly their general comments, taking into account that today general
comments are no longer the opinion of a relatively narrow group of experts
regarding the relevant norm or significant issues related to a convention or cov-
enant, as they summarize extensive practice and opinions, thus rendering these
comments more versatile, comprehensive and therefore — more authoritative.
In order to gain the most comprehensive insight into the nature of corporate
human rights abuses and the challenges of combating them, observations and
recommendations from civil society organizations are also analysed. Initially,
human rights organizations such as Amnesty International and Human Rights
Watch focused their resources on monitoring state actions. However, recently,
human rights groups have broadened their scope to include non-state actors,
including transnational corporations. Accordingly, the author of the doctoral
thesis makes extensive use of reports and studies provided by human rights
organizations, which are particularly beneficial in analysing the ways in which
transnational corporations are able to influence human rights and the obstacles
that prevent victims of corporate abuse from accessing effective legal remedies.

Additionally, it should be noted that in the development of the doctoral
thesis in Latvian language, particular consideration was given to the precise and
consistent use of terms in the research field with a view to promote the further
development of the field in Latvia. Although the official translation of the UNGP

62 Bantekas I., Oette L. Regional Human Rights Treaty Systems. In: International Human Rights
Law and Practice. Cambridge: Cambridge University Press, 2013, pp. 219-272.

63 Basak C. Regional Protection. In: International Human Rights Law. 3rd ed. Ed. by
D. MoecKli et al. Oxford: Oxford University Press, 2017, pp. 411-424.
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text into Latvian became publicly available only during the final preparation
stage of the doctoral thesis, the Latvian terminology used in this thesis has
subsequently been aligned with the main terms included in this translation.
At the same time, it should be noted that at times the author has chosen to use
a different form of expression from the aforementioned translation in order to
emphasise certain legal nuances or to facilitate the understanding of complex
processes.

Often, in different branches of law, the use of the same term with different
meanings in different legal disciplines can change the nature of the discussion.
64 This is especially true in business and human rights, which touch on different
aspects of international and domestic law. For example, the terms responsibil-
ity,85 liabilitys6 and accountabilitys? used in legal doctrine and documents in
English often refer to different legal terms that relate to the qualification and
consequences of a violation of rights, whereas most languages, including Latvian,
do not provide for such linguistic nuances.¢8 Therefore, in Latvian language, all
three of the aforementioned terms are traditionally translated as “atbildiba”,
thereby forfeiting the opportunity to convey some nuances of the situation. In
order to preclude this as much as possible, the author of the doctoral thesis in
its Latvian version indicated the corresponding English term in brackets and/
or explained the term used in Latvian language in greater detail.

64 Ago R. Positive Law and International Law. American Journal of International Law, Vol. 51,
No. 4, 1957, pp. 691-733, here pp. 691-692.

65 Draft Articles on Responsibility of States for Internationally Wrongful Acts. International
Law Commission, November 2001, Supplement No. 10 (A/56/10), chp. IV.E.1; Pellet A.
The Definition of Responsibility in International Law. In: Crawford J. et al. (eds.). The Law
of International Responsibility. Oxford: Oxford University Press, 2010, pp. 3-16. For
the currently prevailing UNGP rendering, see: Report of the Special Representative of
the Secretary-General on the Issue of Human Rights and Transnational Corporations and
Other Business Enterprises. John Ruggie. UNHRC, A/HRC/8/5, 7 April 2008, paras. 54, 55.

66 Boyle A. E. State Responsibility and International Liability for Injurious Consequences of
Acts Not Prohibited by International Law: A Necessary Distinction? The International and
Comparative Law Quarterly, Vol. 39, No. 1, 1990, pp. 1-26.

67 Zadek S. The Meaning of Accountability. In: Baumann-Pauly D., Nolan J. (eds.). Business and
Human Rights: From Principles to Practice. London, New York: Routledge, 2016, pp. 240-242.

68 Dupuy P. M. The International Law of State Responsibility: Revolution or Evolution? Michigan
Journal of International Law, Vol. 11, Issue 1, 1989, pp. 105-128, here p. 109.
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I. IMPACT OF BUSINESSES ON HUMAN RIGHTS

In order to promote understanding of the role of companies in the imple-
mentation of human rights and to sequentially fulfill the tasks of the doctoral
thesis, the first chapter of the doctoral thesis follows the ways how the actions
or inaction of companies influence the implementation of individual rights,
which groups of individuals are affected by this impact, which human rights
are impacted by companies, and in what aspects are companies involved in
human rights violations.

Transnational corporations affect the realization of human rights on sev-
eral levels. First, corporations have direct power over individuals, especially
employees, and how they can exercise their rights. Second, these corporations
can control access to certain resources that are essential for the realization of
human rights, such as access to housing, finance, land, and the environment in
general. Third, given the political influence of transnational corporations, they
can influence the decisions of various institutions regarding the fulfillment of
human rights or the prevention of corporate abuses through lobbying, their
ability to freely cross borders and threats of investment termination if local
institutions act contrary to their interests. Finally, such companies can also
significantly influence public opinion and steer it towards business-friendly out-
comes that are not always consistent with the implementation of human rights.

The doctoral thesis offers a conclusion that businesses in all sectors, through
their actions or inaction, can directly or indirectly affect all internationally
recognized human rights. Although there are certain human rights that are most
directly related to the exercise of state power, no right is completely immune
from the impact of business. Given the interconnectedness of human rights,
frequently particular actions of a company simultaneously affect the imple-
mentation of several human rights. Likewise, this impact is manifested in
the company’s actions as an employer towards its employees; in the company’s
failure to ensure adequate standards for the goods and services it provides; in
the company’s actions in expanding its technical infrastructure and thereby
degrading the environment; in the company’s actions in cooperating with
other individuals or countries that commit human rights violations; as well
as in lobbying decision-makers or otherwise creating conditions that hinder
the fulfillment of human rights.

While businesses must pay particular attention to the rights of groups of
people who are least protected in the context of business and human rights (such
as children, women, human rights defenders and indigenous communities),
in a broader context, corporate activities affect the rights and interests of all
individuals, with no group remaining outside this sphere of influence.

The author of the thesis acknowledges that companies can cause human
rights violations both directly and indirectly. Directly, the companies themselves
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cause human rights violations as a result of their activities, whereas indirectly
the corporations breach human rights in cases when such transgressions are
committed by a third party, whilst the corporations indirectly contribute to
the commission of such violations. Such indirect violations are characterized
as active or passive participation, which are often classified by means of both
legal criteria, as well as moral considerations.

In the case of transnational corporations, particular attention should be
paid to potential abuses in their supply chains and to ensuring equally high
standards throughout the structure of the company. Given their economic
and political influence, transnational corporations are able to create a regula-
tory environment that promotes their commercial interests at the expense of
human rights. Negative impacts on the implementation of human rights are
also observed in certain situations where the actions of companies formally
comply with the requirements of regulatory enactments, for example, in cases
where companies use the rights granted to them to disproportionately restrict
the rights and interests of vulnerable groups.

Considering the influence of transnational corporations, including their
potential to affect all internationally recognized human rights and entire groups
of individuals, the doctoral thesis further examines the obstacles that victims
of corporate wrongdoing must overcome in oder to protect their rights in cases
where they have been negatively affected by a transnational corporation.
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Il. OBSTACLES TO ACCESS TO JUSTICE
FOR VICTIMS OF CORPORATE
VIOLATIONS OF HUMAN RIGHTS

For rights to have a true, practical significance, effective legal remedies must
be available to redress violations. The availability of such remedies is an inte-
gral part of the protection of human rights. However, the doctoral thesis yields
a conclusion that in the context of business and human rights, access to effective
legal remedies is severely hindered, as there are numerous practical and legal
obstacles that victims of corporate violations must overcome in order to be able
to defend their rights.

The doctoral thesis contains a detailed study of the obstacles to effective
protection of rights that exist both in places where most corporate human
rights violations occur (host countries of transnational corporations) and in
the home countries of transnational corporations, where individuals often file
claims after failing to achieve a fair resolution of the situation in the place where
the violation occurred.

Host countries of transnational corporations often face systemic economic,
social and rule of law problems. The interaction of these problems is often man-
ifested, inter alia, in an incomplete legal framework and poorly functioning
state institutions that are unable to adequately protect victims of corporate
misconduct. Furthermore, given the complexity, cost and political sensitivity
of litigation against transnational corporations, victims of violations often
lack the resources and legal support necessary for launching such cases. These
obstacles become insurmountable when the state and its officials themselves
have a vested interest in the impunity of transnational corporations or have
been involved with these corporations.

Additionally, host countries of transnational corporations are limited in
their freedom of action by investment protection agreements, which sometimes
hinder both the creation of an appropriate legal framework and the establishment
of necessary human rights standards, further deterring them from taking any
other measures that may create additional costs for transnational corporations
and, consequently, present the risks of international litigation for the countries
themselves. Victims who, despite the aforementioned obstacles, are able to
obtain a favourable court ruling must reckon with the practical reality that
a subsidiary of a transnational corporation that is legally liable for human rights
violations does not have sufficient financial resources to compensate victims
of corporate violations. Such a lack of finance is, among other things, a con-
sequence of the fact that corporate law regulations and dispassionate investor
rationality encourage investing in subsidiaries only as much as is necessary to
ensure their operation, but not enough to cover all potential losses that may arise
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as a result of risky activities. Such a legal paradox is facilitated by the separate
legal personality of companies and the possibility for companies to limit their
liability to the amount of the investment made.

The author of the thesis therefore concludes that victims of corporate
wrongdoing encounter nearly insurmountable obstacles to protecting their
rights, where host countries themselves frequently cannot provide any assis-
tance. For example, in the case of the corporate gas leak tragedy in Bhopal,
India,$® Indian courts clearly had jurisdiction over the Union Carbide subsidiary
in Bhopal. However, this subsidiary in India did not have sufficient assets to
provide adequate compensation for the disaster. Its parent company in New
York, USA, potentially had sufficient assets to cover all or most of the losses,
but any judgment of India against the US-based parent company would have
required an Indian court to lift the corporate veil between the Indian and
US companies. Furthermore, if the US company were to fail to comply with
the judgment, the Indian court would have to rely on the US court to enforce
the judgment, and the compliance of the US court with the Indian authorities
in such a situation cannot be taken for granted at all.70

The difficulties in achieving a fair redress in the host country of trans-
national corporations, or the country where the wrongdoing is likely to have
occurred, encourage victims of corporate wrongdoing to seek justice in the home
country of transnational corporations, most often the USA or the EU Member
States. However, the doctoral thesis yields a conclusion that this path is just
as burdened by obstacles, some of which are compounded by the cross-border
nature of such cases.

First of all, victims of corporate misconduct must be able to navigate
the nuances of the specific legal system and the types of claims that are allowed
under it. Then, recognizing the complex nature of these cases, they must be able
to secure sufficient financial resources and adequate legal assistance which may
be required to engage in legal proceedings, which can last more than 10 years.
This task is also made more difficult by the lack of free legal aid and limited
opportunities to bring collective actions.

Subsequently, it is essential to substantiate one’s claim using expert opinions
and detailed information about the corporate structure and decision-making
process of transnational corporations, which is important in cases where the only
real opportunity to hold the parent company accountable arises by lifting
the corporate veil. However, the possibilities for obtaining such information are

69 Muchlinski P. T. The Bhopal Case: Controlling Ultrahazardous Industrial Activities
Undertaken by Foreign Investors. The Modern Law Review, Vol. 50, No. 5, 1987, pp. 545-587;
Wong L. Revisiting Rights and Responsibility: The Case of Bhopal. Social Responsibility
Journal, Vol. 4, Issue 1/2, 2008, pp. 143-157, here pp. 143-144.

70 Baxi U. Geographies of Injustice: Human Rights at the Altar of Convenience. In: Scott C.
(ed.). Torture as Tort. Oxford: Hart, 2001, pp. 197-212, here p. 209.
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limited, given that most countries do not provide specific rules for the provision
of information in the possession of a party. In any case, countries are reluctant
to lift the corporate veil in such cases, thereby significantly limiting the oppor-
tunities for victims of corporate misconduct to obtain a favourable ruling.

Looking more specifically at the challenges or obstacles to the effective pro-
tection of the rights of victims of corporate misconduct in the two most popular
forums in the USA and EU Member States, in addition to the practical and
procedural obstacles described above, there are also legal obstacles to bringing
claims against transnational corporations in their home country.

The author of the doctoral thesis concludes that in the USA, where the most
claims have been filed against transnational corporations for their violations,
the findings expressed in relatively recent US Supreme Court rulings have lim-
ited the application of the popular Alien Tort Statute (hereinafter - ATS) and
Torture Victim Protection Act (hereinafter - TVPA) to corporate defendants
and the application of tort law to foreign companies. To reduce obstacles to
the protection of the rights of victims of corporate misconduct and facilitate
their access to US courts, the legislator could review the scope of the ATS and
TVPA, extending it to corporate activities abroad, or create new legislation
that would provide for broader possibilities to take action against transnational
corporations in the US. However, until then, there is reason to believe that US
courts have become significantly less accessible to victims of corporate miscon-
duct, which is why they increasingly prefer the courts of EU Member States.

However, the author of the current doctoral thesis acknowledges that even
within the EU Member States, victims of corporate misconduct must overcome
legal obstacles related to the jurisdiction of these courts and the laws applica-
ble therein. Victims of corporate misconduct will most often not be able to
bring claims against subsidiaries of transnational companies for their activities
abroad, as EU courts will have jurisdiction over the parent company domiciled
in the relevant Member State, not over the subsidiary located abroad. Moreover,
in cases where the infringement has occurred abroad, courts predominantly will
apply the laws of the country where the infringement has occurred. However,
given that most host countries of transnational corporations lack an adequate
legal framework, there is a risk that the applicable foreign law will not be able
to sufficiently protect the rights of victims of corporate infringements.

In order to reduce obstacles to access to EU courts regarding jurisdiction,
the author of the doctoral thesis concludes that EU Member States should,
first of all, grant courts the possibility to provide for jurisdiction in civil cases
related to human rights violations committed by transnational corporations,
when the claim against an EU-based parent company has a sufficiently close
connection with a subsidiary, regardless of the subsidiary’s domicile. Secondly,
EU Member States should provide for a rebuttable presumption that the domicile
of subsidiaries that are wholly or mainly owned by a parent company is where
the parent company is domiciled, unless the parent company can demonstrate

76



that these subsidiaries take the relevant decisions independently and do not have
close links with the place of residence specified in the parent company’s statutes.
Thirdly, in situations where subsidiaries are not domiciled in an EU Member
State, but the case has a sufficiently close connection with the relevant country,
and victims have no other forum to seek a fair resolution, Member States should
grant jurisdiction in accordance with the forum necessitatis doctrine.

Meanwhile, with a view potentially reduce obstacles to access to EU courts
regarding the law applicable to the dispute, it would be necessary to monitor
the future practice of EU Member States in applying Article 7 of Regulation
(EC) No 864/2007 of the European Parliament and of the Council of 11 July
2007 on the law applicable to non-contractual obligations (hereinafter - Rome II
Regulation), noting exceptions in cases of environmental damage, and to assess
the possibility of extending such exceptions to situations where subsidiaries of
transnational corporations have committed human rights violations in countries
with a lower level of human rights protection. Until these recommendations or
other solutions are implemented, there is reason to believe that the opportunities
for victims of human rights violations committed by transnational corporations
to address EU courts and receive a fair resolution of their cases are significantly
limited.

Consequently, the author of the doctoral thesis acknowledges that victims
of corporate wrongdoing encounter significant obstacles to effective protec-
tion of their rights both in the host countries as well as the home countries
of transnational corporations. These obstacles render the rights of victims of
corporate wrongdoing illusory and undermine the universal nature of human
rights guarantees. This context enhances the sense of impunity for transnational
corporations and promotes an environment in which they only enjoy rights
without assuming corresponding responsibilities, including those in the field
of human rights. It is therefore essential to clarify what (if any) international
regulations currently apply to transnational corporations and whether they can
be considered effective enough to ensure the rights of individuals. Accordingly,
the efforts aimed at regulating transnational corporations in the field of human
rights, and the current legal framework, are examined in greater detail in
the third chapter of the doctoral thesis.
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llIl. EFFORTS TO REGULATE THE ACTIVITIES
OF TRANSNATIONAL CORPORATIONS
IN THE FIELD OF HUMAN RIGHTS

Although international law has historically, at least indirectly, shaped
the operating environment of transnational corporations, the impact of these
corporations on human rights has not been specifically singled out. Namely,
the regulation that formed the general framework of human rights did not
overlap with the regulation that formed the operating standards of transnational
corporations. This is to some extent due to the fact that the activities of these
corporations were perceived as a human rights problem only in the second half
of the 20th century. The third chapter of the doctoral thesis contains a detailed
analysis of the existing international legal documents that regulate the activities
of transnational corporations in the field of human rights.

The doctoral thesis yields a conclusion that since the 1970s, there have been
targeted efforts to regulate the role of business and human rights. The Draft UN
Code of Conduct on Transnational Corporations (hereinafter - UN Code of
Conduct) and the UN Norms on the responsibilities of transnational corpora-
tions and other business enterprises with regard to human rights (hereinafter -
UN Norms) did not receive sufficiently broad support from states and were not
adopted. However, the non-legally binding instruments that followed - the UN
Global Compact, the OECD Guidelines for Multinational Enterprises (herein-
after - OECD Guidelines), the International Labour Organization’s Tripartite
Declaration of Principles Concerning Multinational Enterprises and Social
Policy (hereinafter - ILO Declaration) and the UNGP developed by J. Ruggie -
have gained widespread support and now constitute the international framework
for responsible business. Although these instruments do not impose legally
binding obligations on companies, they at least encourage the enterprises to
respect human rights.

These instruments are accompanied by sufficiently detailed explanations,
manuals and guidelines with precise indications as to how companies should
organize their activities to meet the human rights standards set for them.
Currently, the most internationally recognized instrument, the UNGP, recog-
nizes the obligation of companies to respect human rights as a social, not a legal,
obligation. According to national law, an action is either lawful or unlawful, and
it is difficult to imagine a situation where only partially binding legal provisions
could be applied in practice. Thus, the existing instruments currently do not
provide sufficient protection against violations by transnational corporations.
The author of the doctoral thesis concludes that voluntary initiatives and codes
of conduct, which can be voluntarily joined by companies, likewise are unable
to provide such protection.
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Given the obvious shortcomings of the current regulation and various vol-
untary initiatives, the author of the doctoral thesis further examines whether
the currently existing, legally binding norms can be directly applied to compa-
nies. The current study contains an analysis whether international human rights
norms at present can be directly applied to companies.
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IV. OBLIGATIONS OF TRANSNATIONAL
CORPORATIONS WITHIN THE INTERNATIONAL
HUMAN RIGHTS SYSTEM

International law has traditionally been understood only as governing
relations between states. It is literally the “law of nations”, created by and on
behalf of states to regulate relations between independent, sovereign nation-
states. However, this classical understanding poses conceptual challenges
regarding the liability of transnational corporations, as it does not clearly define
the obligations of entities other than states. Accordingly, the fourth chapter of
the doctoral thesis contains an in-depth review of the place taken by transna-
tional corporations within the framework of international law.

The author of the doctoral thesis concludes that the answer to the question
of whether transnational corporations also have international legal person-
ality depends on the applied concept of understanding international legal
personality. In the doctoral thesis, these concepts are analysed in detail. Most
frequently, there are no theoretical obstacles to recognizing that transnational
corporations are subjects of international law to a limited extent or at least
participants in international law according to a theory that does not consider it
useful to become entrapped by the subject-object dichotomy. Hence, there are
currently no conceptual obstacles to establishing certain rights and obligations
for transnational corporations in the international legal system, which is also
confirmed by practical examples where such rights and obligations have already
been recognized.

At the same time, the author of the doctoral thesis acknowledges that
the international human rights system as it currently stands does not contain
legally binding direct obligations for companies. An interpretation of interna-
tional human rights treaties that would fundamentally differ from their relatively
clear literal meaning would potentially create a conflict with legal certainty, as
neither the scope of the obligations nor the mechanism for implementing these
obligations is currently identifiable.

Moreover, there are now sufficient considerations that make the imposition of
direct human rights obligations on businesses problematic. While the establish-
ment of such direct human rights obligations has generated considerable interest
from legal scholars and substantial consideration of why such obligations should
exist, it is impossible to ignore the challenges arising from the establishment of
such obligations. The author of the thesis also analyses the challenges related
to the division of responsibilities between the state and companies, the ability
of companies to achieve an adequate balance between competing interests and
the risks of abuse of direct obligations. Any obligations that would be attrib-
uted to companies should be precisely defined, regulating both the scope of
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these obligations and the interaction of responsibilities between the state and
companies. States would need to agree on which companies would be subject
to these obligations, what the content of these obligations would be, and how
to ensure the implementation of such an agreement. What states have currently
agreed on in the process of drafting an international agreement demonstrates
a desire to clarify the obligations of states, rather than to address the challenges
associated with directly imposing obligations on companies.”!

At the instant when it becomes obvious that the obligations currently attrib-
uted to states under international human rights law cannot be applied identically
to businesses, and states have not committed to finding solutions to ensure that
the imposition of such obligations is practically feasible, it becomes clear that
the role of the state and its obligations are crucial in addressing the fundamental
problem of business and human rights. Even if an international instrument
were agreed between countries that would establish direct obligations for com-
panies, the scope and implementation of this instrument would still depend on
the countries.

Thus, taking into account all of the above, the current study confirms
the need to primarily consider how existing rules on state responsibility and
obligations can be effectively applied to ensure the human rights of corporate
victims. This does not mean that work on a binding international instrument
regulating the activities of transnational corporations should cease. On the con-
trary, such work is necessary, as it can help find solutions to the problems per-
taining to corporate responsibilities, as well as clarify and strengthen obligations
of state in the context of business. Meanwhile, the fifth chapter of the doctoral
thesis is dedicated to the analysis of possibilities for promoting the compliance
of transnational corporations with human rights standards within the existing
human rights system. The analysis reveals the corresponding state obligations
in the field of business and human rights, as it is the states that currently bear
the primary responsibility for the implementation of human rights.

71 Birgelis M. Towards Treaty on Business and Human Rights: Key Areas of Agreement.
Electronic Scientific Journal of Law Socrates, No. 2 (23), 2022, pp. 156-164.
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V. STATE OBLIGATIONS IN
THE CONTEXT OF BUSINESS AND
HUMAN RIGHTS

Taking rights seriously also means taking obligations seriously. The human
rights obligations of the state in the business context can be divided into three
broad categories - the obligation to respect human rights, the obligation to
protect human rights and the obligation to fulfill human rights. In general,
the obligation to respect human rights requires the state not to interfere with
the enjoyment of human rights. The obligation to protect human rights requires
the state to safeguard the human rights of individuals from interference by third
parties. The obligation to fulfill human rights compels the state to take appropri-
ate legislative, administrative and other measures aimed at the full realization
of human rights. Failure to fulfill this obligation may result in the state being
held internationally accountable.

The author of the doctoral thesis acknowledges that various measures
can be viewed within the framework of different obligations. Accordingly,
the aforementioned obligations of the state are interrelated and comple-
mentary. Although the boundaries of these obligations cannot be strictly
delineated, they contain sufficiently precise indications to enable the state to
implement its obligations in accordance with the provisions of human rights
treaties.

The thesis yields a conclusion that the obligation to respect calls special
attention to the activities of state-owned enterprises, as they are considered part
of the state’s “machinery” or at least closely linked to the state. If the activities
of such enterprises can be attributed to the state, then the state comes under
the international legal responsibility for the violation of a norm of international
law when the rights of individuals are breached as a result of these activities.
There are various criteria for determining whether a violation committed
by a company is directly attributable to a state, including relatively different
practices of human rights institutions and other international institutions in
assessing the attribution of such company actions. Nevertheless, there is a single
fundamental question — whether the company enjoys sufficient institutional
and operational independence from the state or is merely an instrument for
the performance of state actions.

The most widespread consideration in the context of business and human
rights has been given to the state’s obligation to protect human rights. In accord-
ance with this duty, the state must do everything possible to prevent, investigate,
punish and remedy human rights violations committed by businesses. This
duty does not imply that the state is responsible for the violation in all cases
where an individual’s human rights are violated. The fundamental question
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of compliance with such an obligation is whether the state has acted with due
diligence, or has taken all reasonable steps to prevent human rights violations.
Opverall, the measures to be taken within the framework of this state obligation
can be divided into three categories, the first of which involves monitoring
the activities of companies, the second - developing and implementing a legal
framework, while the third requires ensuring effective legal remedies. Of these
categories, the need for a legal framework that requires companies to implement
a human rights due diligence duty should be highlighted, which allows for
the fulfillment of both the state’s obligation to protect and the companies’ own
obligation to respect human rights.

In order to comply with their obligation to fulfil human rights, states must
take all necessary measures, making maximum use of the resources available to
them, to facilitate and promote the enjoyment of human rights and, in certain
cases, directly provide goods, services and information relevant to the reali-
zation of human rights. This also applies to various educational measures and
the promotion of cooperation with business.

It should be noted that the state duty within the framework to respect,
protect, fulfill human rights and fundamental freedoms also has an extrater-
ritorial dimension, which generally requires not to violate human rights in
foreign countries, not to hinder the ability of foreign countries to ensure human
rights on their territory, as well as to take measures to create an international
environment aimed at the implementation of human rights in the fullest possible
form. The extraterritorial dimension of the state’s obligation to protect allows
and requires the state to establish a framework that requires companies to
implement measures arising from the duty of care for human rights in all their
activities, regardless of location.

Overall, looking at the various measures related to the aforementioned
obligations, it can be concluded that almost all of the obstacles identified in
the doctoral thesis to victims of corporate misconduct having access to effective
legal remedies could be eliminated if the state fully implemented its obligations
arising from international human rights norms. For example, challenges related
to investment treaty provisions should be addressed in line with the obligations
of states to respect and fulfill human rights, while within the framework of
the obligation to protect, substantive, procedural and practical obstacles to
accessing the remedies should be eliminated. This includes establishing liability
regimes for parent company or group of companies, providing legal assistance
to claimants, facilitating access to necessary information, including witness
statements, and reviewing rules on the submission of evidence. Finally, a legal
framework that obliges companies to exercise due diligence in the area of human
rights could narrow the governance gaps that underlie the field of business and
human rights.

In this regard, one can agree with J. Ruggie’s opinion that the discussion in
the international context about business and human rights would not actually
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be relevant if states were to faithfully fulfill all international obligations.”2
Accordingly, victims of corporate violations in addition to using national-level
legal remedies, should also apply to the relevant international human rights
institution in order to receive a favourable ruling, which may eventually encour-
age the states to take seriously not only rights, but also obligations.

72 Interim Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and other Business Enterprises. UN Special
Representative of the Secretary-General on Human Rights and Transnational Corporations
and other Business Enterprises. UN Doc. E/CN.4/2006/97, 22 February 2006, para. 79.
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CONCLUSIONS

In the study, the author formulates the following theses for defense,
expressed both in the form of conclusions and recommendations.

1. Currently, the most authoritative source of law that reflects the challenges
of business and human rights, as well as the rights and responsibilities
of those involved, is the UNGP. It was developed to reduce the negative
impact of business on human rights. The terminology used in the UNGP
indicates the primary role of states in ensuring human rights and does not
imply the ability of businesses themselves to directly violate human rights.
However, businesses can cause human rights violations both directly and
indirectly. Directly - through their own actions, and indirectly — when
a human rights violation is committed by a third party but the business has
indirectly contributed to it. Indirect human rights violations are character-
ised as active or passive participation, and their classification is often based
not only on legal criteria but also on moral considerations.

2. While businesses should particularly take into account the rights of groups
of people who are least protected in the context of business and human
rights (e.g. workers, children, human rights defenders), in a broader context,
it is undeniable that businesses affect the rights and interests of everyone and
no group of people is beyond their influence. All internationally recognized
human rights can be directly or indirectly affected by the activities of busi-
nesses. While some human rights are more directly linked to the exercise
of state power, no right is completely immune to the impact of business.
It is manifested in the actions of companies both as employers towards
employees, by failing to ensure adequate standards for the goods and ser-
vices they provide, by expanding technical infrastructure and degrading
the environment, by cooperating with other individuals or countries that
commit human rights violations, by lobbying decision-makers or otherwise
creating conditions that hinder the implementation of human rights.

3. In cases where companies are involved in human rights abuses of individu-
als, effective remedies should exist. For rights to have real practical meaning,
effective remedies must be available to redress violations. However, in
the context of human rights and business, access to effective remedies is
severely hampered by the many practical and legal obstacles that victims
of corporate abuse must overcome in order to be able to defend their rights.
These are related to the difficulties for claimants to secure legal representa-
tion and the necessary funding, the complexity of corporate structures,
problems with court jurisdiction, procedural restrictions and the law
applicable to the dispute, the availability of information and the widespread
influence of transnational corporations. Many of these barriers are created
or exacerbated by the marked inequalities between companies and their
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victims, characterised, inter alia, by differences in financial resources, access
to information and expertise. Such obstacles exist both in the places where
most corporate human rights abuses occur (host countries for transnational
corporations) and in the countries where transnational corporations are
based, where individuals often resort to the courts after failing to obtain
a just redress in the place where the abuse occurred.

. Host countries of transnational corporations frequently are prone to sys-
temic economic, social and rule of law problems. The interaction of these
problems is often manifested in an incomplete legal framework and poorly
functioning state institutions that are unable to adequately protect victims
of corporate wrongdoing. Furthermore, given the complex legal process
against transnational corporations, its costs and political sensitivity, victims
of wrongdoing often lack the resources and legal support to initiate such
cases. These obstacles become insurmountable when states and officials
themselves have a vested interest in the impunity of transnational corpo-
rations or have been complicit in the activities of these companies.

. Host countries of transnational corporations are often limited in their free-
dom of action under the investment protection agreements they have con-
cluded, which at times hinder both the establishment of an appropriate legal
framework and the institution of the necessary human rights standards,
discouraging the host countries from taking any other measures that could
create additional costs for transnational corporations and, consequently,
exacerbate the risks of international litigation for the countries themselves.
Such agreements should be transparent and interpretable, taking into
account the human rights commitments undertaken by the countries.

. Those victims who, despite the aforementioned obstacles, are able to obtain
a favourable court ruling must reckon with the practical reality that a sub-
sidiary of a transnational corporation which is legally responsible for human
rights violations may not have sufficient financial resources to compensate
victims of corporate violations. The lack of funds is, among other things,
a consequence of the fact that corporate law regulations and dispassionate
investor rationality encourage investing in subsidiaries only the minimum
immediately necessary to ensure their operations, but not enough to cover
all potential losses that may arise as a result of risky activities. This legal
paradox is facilitated by the separate legal personality of companies and
the ability of companies to limit their liability to the amount of their
investment. Consequently, for one reason or another, victims of corporate
misconduct face insurmountable obstacles to protecting their rights, and
host countries themselves cannot always provide assistance.

. The difficulty of achieving a fair resolution in the host country of transna-
tional corporations, or the country where the wrongdoing is likely to have
occurred, encourages victims of corporate wrongdoing to seek justice in
the home country of the transnational corporations, most often the USA or
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10.

11.

EU Member States. However, even in such cases, there are many obstacles,
some of which are compounded by the cross-border nature of such cases.
First of all, victims of corporate misconduct must be able to navigate
the nuances of the specific legal system and the types of claims that are
allowed under it. Then, recognizing the complex nature of these cases, they
must be able to secure sufficient financial resources and adequate legal assis-
tance to engage in legal proceedings, which can last more than 10 years. This
task is also made more difficult by the lack of free legal aid and the limited
possibilities for bringing collective actions.

It is then essential for the victim to substantiate the claim, using expert
opinions and detailed information on the corporate structure and deci-
sion-making processes of transnational companies, which is important in
cases where the only realistic option to hold the parent company liable is
to “lift the corporate veil”. However, the possibilities to obtain such infor-
mation are limited, given that most countries do not provide for specific
rules on the provision of information in the possession of a party. In any
case, the states are reluctant to disclose corporate information in these types
of cases, thus significantly limiting the chances of victims of corporate
misconduct to obtain a favourable ruling.

Although the USA has by far the largest number of claims related to viola-
tions committed by transnational corporations, relatively recent rulings by
the US Supreme Court have limited the application of popular legislative
acts such as the ATS and TVPA to corporate defendants and the application
of tort law to foreign companies. As a result, the US courts have become
much less accessible to victims of corporate abuses, and the laws of EU
Member States are increasingly favoured. Accordingly, the US legislature
should review the scope of the ATS and TVPA, expanding it to include
corporate activities abroad, or enact new legislation that, in line with inter-
national standards, provides for the possibility of bringing transnational
corporations to justice in US courts, making them accountable for their
involvement in human rights abuses.

Even in case of the EU Member States, victims of corporate misconduct
have to overcome legal obstacles related to the jurisdiction and applicable
law of these courts. Victims of corporate misconduct will most often not
be able to bring claims against the activities of a subsidiary of a transna-
tional company abroad, as EU courts will have jurisdiction over the parent
company domiciled in the Member State concerned, not over the subsidiary
located abroad. Furthermore, in cases where the infringement has occurred
abroad, courts will most frequently apply the laws of the country in which
the infringement has taken place. However, as most countries hosting trans-
national companies lack an adequate legal framework, there is a risk that
the applicable foreign law will not be able to sufficiently protect the rights
of victims of corporate infringements.
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12.

13.

14.

To reduce obstacles precluding access to justice in EU courts with regard
to jurisdiction, EU Member States should, first of all, grant courts the pos-
sibility to provide for jurisdiction in civil cases relating to human rights
violations committed by transnational corporations, where the claim against
an EU-based parent company has a sufficiently close connection with a sub-
sidiary, regardless of the subsidiary’s domicile. Secondly, EU Member States
should provide for a rebuttable presumption that the subsidiaries which
are wholly or mainly owned by a parent company are domiciled where
the parent company is domiciled, unless the parent company can demon-
strate that these subsidiaries take the relevant decisions independently and
do not have close links with the location of the parent company registered
in its statutes. Thirdly, in situations where subsidiaries are not domiciled
in an EU Member State, but the case has a sufficiently close connection
with the respective country, and victims have no other forum to turn to
for a fair resolution, Member States should grant jurisdiction in accordance
with the forum necessitatis doctrine.

In order to potentially reduce obstacles to access to EU courts regarding
the law applicable to the dispute, the future practice of EU Member States in
applying Article 7 of the Rome II Regulation (exceptions in cases of environ-
mental damage) should be monitored, and the possibility of extending such
exceptions to situations where subsidiaries of transnational corporations
have committed human rights violations in countries with lower levels of
human rights protection should be considered. At the same time, pending
the implementation of these recommendations or other solutions, there is
reason to believe that the opportunities for victims of human rights viola-
tions by transnational corporations to turn to EU courts and obtain a fair
resolution of their cases are significantly limited.

Given the prevalence of corporate wrongdoing and the obstacles that
victims of corporate wrongdoing have to overcome to be able to defend
their rights, there have been focused efforts to regulate the area of business
and human rights since the 1970s. Initially, there were attempts to control
it through legally binding instruments such as the UN Code of Conduct
and UN Norms, but these did not receive a sufficiently wide support from
states and were never adopted. These efforts were followed by a number
of non-legally binding instruments, such as the UN Global Compact,
the OECD Guidelines and the UNGP developed by J. Ruggie, which form
an international framework for responsible business conduct. The most
internationally recognized instrument today, the UNGP, acknowledges
the obligation of companies to respect human rights as a social, not a legal,
obligation. The pragmatism, non-legally binding nature of these instru-
ments, as well as the weak monitoring and enforcement mechanisms, fail to
provide sufficient protection against violations committed by transnational
corporations. Likewise, the voluntary initiatives and codes of conduct, to
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15.

16.

17.

18.

which companies can join at their own discretion, are unable to provide
such protection.

It would not be reasonable to justify a company’s obligation to respect human
rights primarily on the basis of the company’s own economic interests. It is
unacceptable for a company’s decision to respect human rights to depend on
whether it is the most financially advantageous solution at a given moment.
A company’s respect for human rights should be promoted not on the basis
of strategic considerations of expediency, but on moral considerations and
the human dignity underlying human rights.

The promotion of the responsibility of transnational corporations in inter-
national law has been problematic due to their ambiguous status. Namely,
there is a view that, under international law, entities are responsible before
the international community only if they are considered legal subjects,
in other words, they are responsible only if they have international legal
personality. In turn, the answer to the question of whether transnational
corporations also have international legal personality depends on which
concept of international legal personality is used.

In most cases, there are no theoretical obstacles to recognizing that trans-
national corporations are subjects of international law to a limited extent,
or at least that they are participants in international law, according to
a theory that does not consider it useful to be trapped in the subject-object
dichotomy. Accordingly, there are currently no conceptual obstacles to
assigning certain rights and obligations to transnational corporations in
the international legal system, as is also demonstrated by practical examples
where such rights and obligations have already been recognized.

While transnational corporations may have certain obligations under inter-
national law, such obligations have not yet been observed in the framework
of international human rights. In addition, there are several considerations
that make it difficult to directly attribute human rights obligations to
corporations. However, these considerations do not in themselves mean
that the conduct of corporations should not or cannot be regulated by
international human rights norms. While the establishment of direct human
rights obligations has generated considerable interest among legal scholars
and substantial consideration of why such obligations should exist, it is
impossible to ignore the challenges that arise from the establishment of such
obligations. Any obligations that would be imposed on businesses would
need to be precisely defined, regulating both the scope of these obligations
and the interaction of responsibilities between the state and businesses.
States should be able to agree on which companies should be subject to obli-
gations, what the content of these obligations would be and how the imple-
mentation of such an agreement would be ensured. The success of an inter-
national instrument in the field of human rights would depend to a large
extent on effective mechanisms for the implementation of this agreement.
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19.

20.

21.

22.

Actively engaging in addressing the above challenges, states, regional
and international organizations and other stakeholders should support
the development of an international legally binding treaty on business and
human rights (including state-controlled enterprises) to equalize the condi-
tions for states and businesses in the area of business and human rights at
the international level, thereby contributing to the universal realization of
human rights and legal certainty, as well as strengthening the competitive-
ness of states and businesses in the global marketplace. The development
and adoption of such a treaty also has the potential to significantly reduce
previously identified barriers hindering access to legal remedies.

Since the obligations currently attributed to states under international
human rights law cannot be applied identically to companies, and since
the existing obligations of transnational corporations are of a non-legally
binding nature, and there are no other sufficient incentives for companies to
respect human rights, it is the role and obligations of the state that are cur-
rently decisive in solving the fundamental problem of business and human
rights. Meanwhile, it is precisely the potential of this obligation that is
currently least used. There are certain clearly preventable injustices that do
not require the establishment of new state obligations, but only the obser-
vance of existing obligations arising from international human rights.
There are various typologies for categorizing state obligations in the field of
human rights. The most recognized of these is the typology that requires
states to respect, protect, fulfill human rights. This typology can and even
should be applied to state obligations in the context of business. States,
by not taking adequate actions in the field of business and human rights,
may violate their obligation to respect, their obligation to protect, and their
obligation to fulfill human rights. While in the context of the obligation
to respect, a significant role is played in particular by state enterprises,
whilst in the context of the other obligations, the role of all enterprises is
equally important. Progress in fulfilling one obligation promotes progress
in implementing other obligations.

In general, the obligation to respect human rights requires the state not
to interfere with the enjoyment of human rights. The obligation to protect
human rights requires the state to protect the human rights of individuals
against interference by third parties. In turn, the obligation to fulfill human
rights requires the state to take appropriate legislative, administrative and
other measures aimed at the full realization of human rights. A state may
be held internationally responsible for failing to effectuate these obligations.
Different measures can be viewed within the framework of different obli-
gations, and the aforementioned obligations of state are interrelated and
complementary. Although their boundaries cannot be strictly delineated,
they contain sufficiently precise indications to enable the state to implement
its obligations in accordance with the provisions of human rights treaties.
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23.

24.

25.

26.

The obligation to respect has a particular focus upon the operation of state-
owned enterprises, as they are considered part of the state’s “machinery” or
at least closely linked to the state. If the operation of such an enterprise can
be attributed to the state, the state incurs international legal responsibility
for a violation of a rule of international law if the rights of individuals
are breached as a result of that operation. There are various criteria for
determining whether a corporate wrongdoing is directly attributable to
a state, including relatively different practices among human rights insti-
tutions and other international bodies in assessing the attribution of such
corporate actions. Nevertheless, the fundamental question remains whether
the company enjoys sufficient institutional and operational independence
from the state, or is merely an instrument for the state’s actions.

States should take additional measures to ensure that the companies they
control respect human rights and serve as an example to other companies.
The close links of these companies to the state and taxpayers’ funds create
both additional opportunities and a need to ensure that their operations
comply with human rights standards, although this does not mean that
the impact of other private companies on human rights should be given
less attention. The ultimate goal in any case is to ensure that all companies,
regardless of their size, sector, operating context, structure or ownership,
respect human rights. However, in order to achieve this goal, it is essential
for the state to lead by example and thereby strengthen the legitimacy and
coherence of its actions by setting the legal framework and requirements
for private companies.

To establish the necessary perception of proper corporate respect for human
rights, state-controlled companies should develop and implement a cor-
porate human rights policy in accordance with international standards;
conduct human rights due dillignce (regardless of whether national legis-
lation generally imposes such a duty on businesses); and regularly provide
the public with reports on human rights compliance and the measures taken
by the company to mitigate human rights-related risks.

The greatest attention in the context of business and human rights is rightly
focused on the state’s obligation to protect human rights. In accordance
with this obligation, the state must do everything possible to prevent,
investigate, punish and remedy human rights violations committed by busi-
nesses. Meanwhile, this obligation does not imply that the state is to bear
responsibility for all cases where an individual’s human rights are violated.
The fundamental question for compliance with such an obligation is whether
the state has acted with due diligence, or has taken all reasonable steps to
prevent human rights violations. In general, the measures to be taken under
this state obligation can be divided into three categories: the first involves
monitoring the activities of companies, the second concerns developing
and implementing a legal framework, and the third requires the provision
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27.

28.

29.

30.

of effective remedies. Of these categories, the need for a legal framework
that requires companies to conduct human rights due dilligence should be
particularly highlighted, thus allowing both to prevent and mitigate the neg-
ative impact of business on human rights and to promote the protection of
the rights of victims of human rights violations.

Countries should corroborate, at the legislative level, a legally binding obli-
gation for companies to conduct human rights due diligence, in line with
international human rights standards and good practices, with particular
attention to vulnerable groups, such as children, workers and indigenous
peoples. Only in this way can states fully implement their obligation to
protect human rights, and companies - their obligation to respect human
rights. Failure to comply with such an obligation should be subject to
effective, proportionate and dissuasive sanctions, as well as the possibility
for victims of human rights violations to receive appropriate compensation.
In order to realize the obligation to fulfill human rights, states must take
all necessary measures, making maximum use of the resources available
to them, to facilitate and promote the enjoyment of human rights and, in
certain cases, directly provide goods, services and information essential
for the realization of human rights. This also applies to various educational
measures and incentives (for example, any form of support to companies and
their access to public procurement is subject to compliance with the UNGP)
to respect human rights and to promote cooperation with companies. States
should not only monitor the activities of companies, but also provide them
with the necessary support (advice, training, resources) to implement their
obligations, especially it concerns those companies operating in conflict-af-
fected areas.

The obligation of the state to respect, protect, fulfill human rights also has
an extraterritorial dimension, which generally requires not to violate human
rights abroad, not to hinder the ability of foreign countries to ensure human
rights on their territory, and to take measures to create an international
environment aimed at the fullest possible implementation of human rights.
The extraterritorial dimension of the obligation of the state to protect allows
and requires the state to establish a framework that requires companies to
conduct due diligence in all their activities, regardless of the place where
these activities are performed.

By effectively applying the respect, protect, fulfill framework to the field of
business and human rights, it is possible to narrow the governance gaps
and decrease shortcomings that allow transnational corporations to evade
accountability for their abuses of human rights and to remove obstacles to
effective remedies for victims of corporate abuse. Accordingly, states should
identify and address any potential inconsistencies between their actions and
obligations under the above typology. This includes evaluating existing legal
frameworks and protection mechanisms, as well as reviewing concluded
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31.

32.

33.

34,

investment and trade agreements - incorporating provisions during treaty
negotiations that explicitly reference state human rights obligations and
ensure human rights considerations are factored into investor-state dispute
settlement mechanisms when interpreting such agreements.

To advance their rights protection, victims of corporate human rights
abuses should purposefully address international and regional human rights
protection institutions (UN human rights protection mechanisms, regional
human rights courts) in relation to the aforementioned failure of the state
to fulfill its obligations in the field of business and human rights, thereby
promoting the protection of their rights, strengthening the understanding of
existing state obligations and further specifying them. Currently, the state’s
obligations in the areas of business and human rights are most directly
expounded in the commentaries on international human rights treaties
provided by UN institutions, which do not have legally binding force in
themselves. This, in turn, can be used as a consideration for an unrea-
sonable narrowing or absolute denial of the existence of specific legally
binding state obligations in the area of business and human rights. Thus,
the adoption of legally binding decisions would be highly desirable in order
to strengthen and specify state obligations, as well as to dispel any doubts
about the essential role of the state in protecting the rights of individuals
against the negative impact of business.

The first task for any country is to develop and adopt a national action
plan concerning business and human rights, taking into account the rec-
ommendations of the UN, other international organizations and human
rights organizations, as well as involving the wider public and stakeholders
in this process. Such a process can also stimulate national-level dialogue on
the impact of businesses on human rights, identify gaps and opportunities
for improvement in regulatory frameworks (especially regarding access to
rights protection mechanisms) and policy initiatives, promote coordinated
action by state institutions and the implementation of the UNGP, as well
as establish a legal framework baseline to assess future progress in the field
of business and human rights, as well as promote long-term human rights-
based development.

To further monitor and promote compliance of conduct practiced by state
and business with the UNGP, as well as other existing standards on business
and human rights, states should provide national human rights institutions
with an appropriate mandate, financial resources and capacity. Due to their
special status and competence, national human rights institutions are able
to perform essential tasks in protecting human rights from the negative
impacts of business, including through monitoring, advisory, research and
education functions.

States and international human rights organizations should more diligently
focus on countries’ performance in the field of business and human rights
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35.

(e.g., through the UN Universal Periodic Review and other forums) to create
clear expectations for the protection of human rights from the negative
impacts of business and to encourage countries to take active steps to imple-
ment the UNGP, reporting on progress and challenges. Country reporting
on actions to strengthen this area and the exchange of good practices at
the international level should also be encouraged.

Echoing Professor J. Ruggie’s assessment of the expected impact of
the UNGP (as cited in the introduction to the current doctoral thesis), it
should be emphasized that also the revelation and analysis of state obliga-
tions in the field of business and human rights does not mark the beginning
of the end of all challenges in the field of business and human rights. It
could rather be seen as the “end of the beginning”, marking subsequent
targeted measures for human rights protection and sustainable business
development, while remaining open to other viable future approaches.
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